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Disclaimer

Conformément au réglement (CEE, Euratom) n°® 354/83 du Conseil du 1er février 1983
concernant I'ouverture au public des archives historiques de la Communauté économique
européenne et de la Communauté européenne de I'énergie atomique (JO L 43 du 15.2.1983,
p. 1), tel que modifié par le réglement (CE, Euratom) n° 1700/2003 du 22 septembre 2003
(JO L 243 du 27.9.2003, p. 1), ce dossier est ouvert au public. Le cas échéant, les documents
classifies présents dans ce dossier ont été déclassifies conformément a I'article 5 dudit
reglement.

In accordance with Council Regulation (EEC, Euratom) No 354/83 of 1 February 1983
concerning the opening to the public of the historical archives of the European Economic
Community and the European Atomic Energy Community (OJ L 43, 15.2.1983, p. 1), as
amended by Regulation (EC, Euratom) No 1700/2003 of 22 September 2003 (OJ L 243,
27.9.2003, p. 1), this file is open to the public. Where necessary, classified documents in this
file have been declassified in conformity with Article 5 of the aforementioned regulation.

In Ubereinstimmung mit der Verordnung (EWG, Euratom) Nr. 354/83 des Rates vom 1.
Februar 1983 uber die Freigabe der historischen Archive der Europdaischen
Wirtschaftsgemeinschaft und der Europaischen Atomgemeinschaft (ABI. L 43 vom 15.2.1983,
S. 1), geandert durch die Verordnung (EG, Euratom) Nr. 1700/2003 vom 22. September 2003
(ABI. L 243 vom 27.9.2003, S. 1), ist diese Datei der Offentlichkeit zugénglich. Soweit
erforderlich, wurden die Verschlusssachen in dieser Datei in Ubereinstimmung mit Artikel 5
der genannten Verordnung freigegeben.
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EXPLANATORY MEMORANDUM

In July 1981, the Commission imposed a provisional anti-dumping duty
-of 19,9% on imports of phenol originating 1n the United States of
"America(1) with the exception of some compan1es for which the rate

of duty was lower and others which were excluded from the duty. The
period of validity of this provisional duty was subsequently extended
until 18 January 1982 by a Council Regulation of 9 November 1981(2).

The facts as finally established show a duﬁping margin of 14, 12 for aLL
exports of phenol to the Community oxcept for certain compan'ies uh-ach
had the following dumping margins: ;

ALlied Corporation 12,2%

1CC Industries Inc 10,5%

Monsanto Company 6,5%

Shell Chemical Company 0% 1

"As regards injury to the Community industry this consists essentially of
an increase in the market share held by U.S. phenol to the detriment of

Community producers and in severe price depression, particularly in the
second half‘of 1980, when Community producers made sharply decreased |

profits or severe Losses.

In order to protect the Community's interests it is therefore proposed

to impose a definitive anti~dumping duty of 14,1% on phenol of Américan
origin. Exclusion from this duty is proposed for Georgia Pacific

Corporation and shell Chemical Company, which were found not to have

dumped and Dow Chemicall Company, General Electric Company and United

States Steel Corporation which have given undertakings as to future exports :
to the Community which the Commission considers acceptable,

It is further proposedlhatthe amounts secured ' by way of provisional

duty should be definitively collected up'to the rates definitively determined.

(1) Regulation (EEC) No 2017/81, 0J No L 195, 18.7.1981, p. 22.
(2) 0J No L 322, 9.11.1981, p. 1 .
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COUNGIL REGULATION CEEC) NS
of

imposing a definitive anti=dumping duty on phenol originating in the

United States of America

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community,

Having regard to Council Regulation (EEC) N© 3017/79 of 20 December 1979

on protection against dumped or subsidized imports from countries not

members of the European Economic Community1, and in particular Article 12

thereof, !

Having regard to the proposal submitted by the Commission after consultation

with the Advisory Committee set up under Article 6 of Regulation (EEC)

N© 3017/79,

|

Whereas the Commission by Regulation (EEC) N°© 2017/812 imposed a pr

ovisional

anti-dumping duty of 19.9% on imports of phenol originating in the United

States of America} with the exception of exports made by the following

companies for which the rate of duty was:

Allied Corporation, Morristown, New Jersey:
ICC Industries Inc., New York, NY:

= Monsanto Company, St Louis, Missouri:

Shell Chemical Company, Houston, Texas:

Whereas exports made by Dow Chemical Company

Corporation were excluded from the provisional

12.2%
10.5%
9.7%
8.8%

and Georgia Pacific

anti-dumping duty;

whereas the period of validity of this provisional duty was extended for

a period not exceeding two months by Council Regulation (EEC) N° 3197/81

Tou No L 339, 31.12.1979, p. 1
254 NO L 195, 18.07.1981, p. 22
300 NO L 322, 09.11.1981, p. 1
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r- Whereas, in the course of the subs;qu;ht examination of the matter, the
interested parties had the opportunity to make known their views in writing,
to be heard by the Commission and to develop their views orally, to

inspect non-confidential information relevant to the defence of their
interests and to be informed of the essential facts and considerations on
the basis of which it was intended to make a final determination; whereas

the complainants and most of the exporters and importers concerned availed

L 1291 |

15.5.81 themselves of thes

e possibilities by making known their views in writing

and orally; whereag the Commission, after a careful analysis of the
information available decided to carry out further inspections at the
premises of ALLied’Corporation (New Jersey), Shell Chemical Company (Texas),
U S Steel Corporation (Pennsylvania), Monsanto Europe SA (Brussels, Belgium)

and Shell International Chemical Company (London, UK);

Whereas Georgia Pacific Corporation which had been excluded from the
provisional duty because its export sales were effected at prices above
normal value proviaed information showing that no exports to the Community
had been made since imposition of the provisional duty; whereas in these
circumstances the preliminary determination and the exclusion of this firm

from the application of the duty is confirmed by the Commission;_

Whereas Dow Chemical Company, fhe second company excluded from the provisional
duty because of its price undertaking given to the Commission, whilst
maintaining this undertaking, contests the validity of the preliminary
determination of dumping made by the Commission on the grounds that its
phenol exports to the Community are manufactured from cumene of Community
origin, which in view of the small value added to it in the United States
of America retains its Community origin; whereas the Commission considers
that,in accordance with Article 5 of Regulation (EEC) N© 802/681 concerning
the common defini tion of the idea of origin of merchandise,the phenol .
exported by the company is of American origin because the last process by
which it becomes a new product takes place in the USA; whereas, moreover,
upon entering the product for consumption in the Community the company
itself declares the product to be of American origin; uhereaé, in these

circumstances the preliminary determination of dumping is now considered
by the Commission to be definitive;

04 NO L 148, 28.6.1968, p. 2



Whereas, in seeking to determine the existence of dumping for the other
companies whose exports had not been excluded the Commission compared the
export prices to the Community with the normal value of the product in .

question;

Whereas, the Commission determined normal value on the basis of the domestic
prices excluding, however, certain sales from the calculation of normal
value, such sales having been considered not to have been in the normal
course of trade either because of special conversion arrangements or of

the particular competitive situation relating to a customer; whereas for
those exporters who did not sell on the domestic market, normal valué was

determined on the basis of the weighted average selling prices of their
_suppliers; | ‘ '

Whereas export prices were determined on the price actually paid for on-
specification products expofted to the Cdmmunity, except for Dow ChemicaL
Company and Monsanto Company, whose exports were made to subsidiary companies
in the Community and for which export prices were constructed on the basis_

of the prices at which the imported product was first resold to an independent
buyer, suitably adjusted to take account of actual costs incurred, as -
established during the investigation, and a profjt‘margin of 5% before\,

taxation considered reasonable by the Commission;

Whereas, however, the Monsanto Company , has contested
-the profit margin used by the Commission and has presented eight different
sources of information pufporting to show that normal profit on phenol
sales is lLess than 57%; whereas five of these sources are not engaged in ‘
dealing in phenol whilst one of them is a Community producer who-has giVen
completely contradictory information to the Commission; whereas the

remaining two companies who have supplied information are customers of

RN Y
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Monsanto Company who apart from their statements regarding profit margins
made to Monsanto Company refused all cooperation with the Commission in the
proceeding; whereas the Commission has itself requested and received
information from independént importers and other sources which indicate that
normal profit levels for importers or traders in phenol in the Communit??Zary
between 1% and 10%; the Commission concluded, therefore, that in
view of the widely divergent views presented, it is impossible to make a
general estimate of profit margins since the amount depends on specific
circumstances; . in this context the size and structure of Monsanto's
operations in the Community, the degree of capital investment, and the
services which they carry out has to be borne in mind and compared with the
less sophisticated and more rudimentary oﬁganization of smaller brokers

or traders; taking all this into account the Commission considered
that the minimum profit level which should be reasonably used would be

the average of the range of margins which it obtained as a resu(t of its

enquiries;

Whereas in those cases where producers did not sell directly to the Community

the export price was taken as being that at which they sold to traders or

dealers for onward export to the Community;

Whereas the comparisons made for the year 1980 showed that dumping occurred
in both semesters of the year; whereas, however, since thé most serious
injury was shown to have taken place during the last half of 1980, it was
considered that the dumping margins established for this period should be
determinant in calculating the anti-dumping duty applicable to those
companies which exported to the Community during this period; whereas, for
thdse companies which had only exported to the Community during the first
six months of 1980 this latter period was considered to be the investigation
period; whereas account was téken, where appropriate, of differences
affecting price comparability such as differences in conditions and terms

of sale and differences in level of trade relating in particular to transport,
payment terms and setlid; costs;
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Whereas for those companies which only exported to the Community during the
. first semester of 1980 the following weighted average dumping margins were

~finally established: -

Allied Corporation 12.2%

iCC Industries Inc 10.5%
i'l
Mqnsanto Company 6.5%

Whereas for these companies which exported during both semesters of‘t980

the following weighted average dumping margins were finally established:

1st half . 2nd half .

§hell Chemical Company - - 4.2% -0 ' »

Q S Steel Corporation 6.2% 14.1%

4
4
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r- Whereas, for those exporters who neither replied.to the Commission's
questionnaire nor made themselves known otherwise in the course of the
preliminary investigations, dumping was determined on the basis_bffthe
facts available; whereas, in this context, ig had to be borne in mind that
the complaint alleged dumping.margins varying from 25 to 32%; whé?eas,

L 195)22 however, the Commission considered that the results of its 1nvest1gat1on
18.7.8% provided a more accurate determination of the level of dump1nq, whereas,
therefore, in making its choice between the different dumping margins
determined the Commission considered that it would constitute a bonus for
non-cooperation to assume that the dumping margin for these exporters was
any lower than the highest dumping margin-of 14.1% determined with regard

to an exporter who had fully cooperated; - S

Whereas, with regard to injury caused by the dumped imports to the Community
industry, the Commission has re-examined and where necessary revised all .
the relevant data for 1980; '

Whereas imports of bhenoi of US origin increaséd ffom 50 683 tonnes in
" 1979 to 72 173 tonnes in 1980; whefeas it was shown that the majority of
the imports during 1980 were made at dumped prices; whereas the share of
the free, i.e., non-captive market, held by US imports amounted to 20.5%
1n 1978 16.4% in 1979 and 24.0% in 1980; whereas the total market share
of/these imports rose from 6.7% 1n 1978 to 8.8% in 1980;

Whereas this increase in imports amounted to approx1mately 47% in the first
half of 1980 and 34% in the second half of 1980 compared with the same per1ods

in 1979; whereas the Community producers' share
of the free market fell from 78.1% .in 1979 to 52.5% in the first half pf

1980 as a result of the increased imports; whereas this increase in imports
at mainly dumped prices led to severe price depression on the Community
market; whereas despite assertions to the contrary by U S Steel the



Commission has established that the selling prices of US producers undercut
EEC producers during every month of 1980 and that undercutting was most
severe during the second half of 1980; whereas despite its attempts to

meet low prices from US suppliers in the second half of 1980 the Community
industry only regained part of the free market lost in the first six months
of the year and finished the year 1980 with only 69.4% of this market;
whereas as a result of the above Community producers suffered very heavy
losses or greatly reduced profits; whereas the Commission found that for
the majority of these producers the average profit before tax of1s5% on

turnover earned in 1979 became a loss of 104 on turnover in 1980;

Whereas production of phenol in the Community fell from 944 639 tonnes in
1978 to 816 781 tonnes in 1980 and capacity utilization fell from 72% to

59% during the same period;

Whereas the Commission has considered the injuries caused by other factors
which, individually or in combination, are.also affecting the Community
industry; whereas it has determined that whilst total consumption in the
Community has diminished from 913 904 tonnes in 1978 to 820 020 tonnes in
1980, production has fallen more than could be accounted for by the
decrease in consumption; whereas meanwhile free market consumption has
increased during the same period from 298 000 tonnes to 301 000 tonnes;
whereas, moreover, whilst imports from countries other than that named in
the complaint have increased, from 3 512 tonnes in 1978 to 19 950 tonnes
in 1980, they have been at considerably lLower volume than those from the
United States of America and have been at prices similar to those obtained
by the Community industry; whereas the volume of non-dumped imports
represented only 31%Z of total imports of phenol for 1980;

Whereas the impact of the non-dumped imports on the phenol market in the
Community and the effect of the contraction in demand have been isolated
from the impact of the dumped imports; wﬁereas the substantial and sharp
increase of imports of dumped phenol since 1978, and in particular in 1980,
and the extremely low prices at which the prodﬁct has been offered for sale
in the Community in the second half of 1980 by American exporters has led
the Commission to conclude that the injury caused to the Community industry
concerned by the dumped imports taken in isolation should be regarded as

material;



Whereas, in these circumstances, protection of the Community'e interests
call for the imposition of a definitive anti-dumping duty on imports of
phenol originating in the United States of America which, having regard
to the extent of the injury caused, should be equal to the dumping margins
established, and for the definitive collection up to the rates definitely

determined, of the amounts secured by way of provisional anti-dumping duty;

Whereas, prior to the introduction of the provisional anti~dumping doty,

the Commission accepted an undertaking entered into by Dow Chemical Company;
whereas it is, consequently, appropriate to continue to exclude imporfsf_

of the products manufactured and exported by this company from the - .
application of the anti-dumping duty; ' I

_ , Hhereas
United States Steel Corporat1on meanwh1le has undertaken to cease its
exports to the Community; whereas the Comm1ss1on considers this under--i
taking to oe aoceptabte; whereas it is consequently appropriate to exclude
the imports of the products menufactured and exported by this company
from the application of the duty; whereas another American producer,

- General Electric Co (Massachussets), which has never exported to the EEC,
offered an undertak1ng not to export in the future at a price beLow the
prevailing normal value at the time of export; whereas the Comm1ss1on
considers this undertakfng to be'acceptable;'uhereas it is, oonseqoentty,
appropriate to exclude for the future the products manufactured and

exported by this company from the application of the duty, L

HAS ADOPTED THIS REGULATION: o | :

‘Article 1
i
1. A definitive anti-dumping duty is hereby,imposed on phenol falling
within Common Customs Tariff subheading ex 29.06 A I and corresponding to
NIMEXE code ex 29.06-11, originating in the United States of America.

2. This duty shall not apply to phenol manufactured and exported by
Dow Chemical Company, General Electric Company, Georgia Pacific.-Corporation,
Shell Chemical Company and United States Steel Corporation.



3. The rate of the duty shall be 14.1% on the basis of the customs value
determined in accordance with Council Regulation (EEC) N© 1224/80 of
28 May 1980 on the valuation of goods for customs purposes1, except for

exports made by the following companies for which the rate of duty shall be:

- Allied Corporation 12.2%
= ICC Industries Inc 10.5%
= Monsanto Company i 6.5%4

4. The provisions in force concerning customs duties shall apply for the

application of this duty.

Article 2

The amounts secured by way of provisional duty pursuant to Regulation (EEC)
N 2017/81 shall be definitively collected up to the rates set out in
paragraph 3 of Article 1 above.

i

Article 3

This Regulation shall enter into force on the day of its publication in

the O0fficial Journal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable

in all Member States.

Done at Brussels, - For the Council

Ot



