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(References for a preliminary ruling — Second subparagraph of Article 19(1) TEU —
Judicial inspectorate competent to propose the initiation of disciplinary proceedings against
judges and public prosecutors — Members of the judicial inspectorate remaining in office after
the expiry of their legal term of office — Protection of natural persons with regard to the
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Determination by the national law of the purposes and means of processing — Security of
personal data — Judicial authority authorising the judicial inspectorate to access personal data
relating to the bank account balance of judges and public prosecutors and of their
family members)

I. Introduction

1. The present case offers the Court an opportunity to rule, for the first time, on the compatibility
with Article 19 TEU of national legislation which allows members of a judicial inspection body
with competence in disciplinary proceedings involving judges and public prosecutors de facto to
remain in post indefinitely after the legal duration of their term of office has expired.

2. It will also enable the Court to continue its work of interpreting Regulation (EU) 2016/679,2 by
clarifying, first, its case-law on the designation by national law of the controller in respect of
personal data and, second, the subject matter of the legal action provided for in Article 79(1) of
that regulation.

Original language: French.

Regulation of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the
processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection
Regulation) (O] 2016 L 119, p. 1; ‘the GDPR’).
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II. Legal context

A. European Union law

3. The following are relevant in the present case: Article 19 TEU; Article 47 of the Charter of
Fundamental Rights of the European Union (‘the Charter’); and Articles 4, 5, 32, 33 and 79 of the
GDPR.

B. Bulgarian law

1. Constitution of the Republic of Bulgaria

4. Article 117(2) of the Konstitutsia na Republika Bulgaria (Constitution of the Republic of
Bulgaria; ‘the Bulgarian Constitution’), in the version applicable to the facts in the main
proceedings, provides:

‘The judiciary shall be independent. In carrying out their functions, judges, jurors, public
prosecutors and investigating magistrates shall be subject only to the law.’

5. Article 132a of that Constitution, in the version applicable to the facts in the main proceedings,
provides:

‘(1) An inspectorate shall be established at the Supreme Judicial Council. It shall be composed of
an Inspector General and 10 inspectors.

(2) The Inspector General shall be elected for a five-year term by a majority of two thirds of the
members of the National Assembly.

(3) The inspectors shall be elected for a four-year term by the National Assembly in accordance
with the procedure laid down in paragraph 2.

(4) The Inspector General and the inspectors may be re-elected, although not for two
consecutive terms.

(6) The Inspectorate shall scrutinise the activities of the judicial authorities without undermining
the independence of judges, jurors, public prosecutors and investigating magistrates in the
performance of their functions. The Inspectorate shall carry out checks in respect of the integrity
and conflicts of interest of judges, public prosecutors and investigating magistrates, the
declarations of their assets, and for the purpose of identifying actions which are detrimental to
the reputation of the judiciary or which relate to the violation of the independence of judges,
public prosecutors and investigating magistrates. The Inspector General and the inspectors shall
be independent and shall be subject only to the law in the performance of their functions.

(7) The Inspectorate shall act of its own motion, on the initiative of citizens, legal persons or
State bodies, including judges, public prosecutors and investigating magistrates.
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(10) The conditions and procedure applicable to the election and removal from office of the
Inspector General and the inspectors, and to the organisation and activities of the Inspectorate,
shall be established by law.’

2. Law on the Judiciary

6. Article 46 of the Zakon za sadebnata vlast (Law on the Judiciary) (DV No 64 of 7 August 2007)
is worded as follows:

‘The National Assembly shall elect the Inspector General and each of the inspectors individually
by a two-thirds majority of members.’

7. Article 54 of that law provides:

‘(1) The Inspectorate

2. shall scrutinise the arrangements for initiating and conducting legal proceedings, prosecutions
and investigations, in addition to the finalisation of cases within the prescribed time;

6. shall propose disciplinary penalties against judges, public prosecutors, investigating
magistrates and administrative heads of the judiciary;

7. shall issue alerts, recommendations and reports to other State bodies, including competent
judicial authorities;

8. shall carry out checks in respect of the integrity and conflicts of interest of judges, public
prosecutors and investigating magistrates, the declarations of their assets, and for the purpose
of identifying actions which are detrimental to the reputation of the judiciary or which relate to
the violation of the independence of judges, public prosecutors and investigating magistrates;

15. shall supervise the processing of personal data in the cases referred to in Article 17(1) of the
Law on the protection of personal data.

(2) When engaging in the supervision referred to in Article 54(1)(15), the Inspectorate shall

perform the tasks and exercise the powers provided for by the Law on the protection of personal
data.

’
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8. Article 175a(1) of that law provides:

‘Judges, public prosecutors and investigating magistrates shall submit the following declarations
to the [Inspectorate]:

1. a declaration of assets and interests in two parts;

2. adeclaration of a change in the circumstances declared in the declaration referred to in point 1
in the part concerning the interests referred to in Article 175b(1)(11) to (13) and of the origin of
funds in the event of early repayment of debts and loans.

’

9. Article 175b(4) of that law is worded as follows:

‘Judges, public prosecutors and investigating magistrates shall declare the assets and income of

their spouse or of the person with whom they live together as a couple as well as of their minor
children.

10. Article 175e of the Law on the Judiciary provides:

‘(1) Within six months of the expiry of the time limit for submitting the declaration, the
[Inspectorate] shall verify the accuracy of the facts declared.

(6) The [Inspectorate] may obtain information from the information systems referred to in
Articles 56 and 56a of the Law on Credit Institutions. The Inspector General and the inspectors
from the [Inspectorate] may apply to the rayonen sad [(district court)] in whose jurisdiction the
data subject is domiciled for banking secrecy to be lifted, except in those cases where consent has
been given pursuant to Article 62(5)(1) of the Law on Credit Institutions. Consent shall be given to
the [Inspectorate] in writing, without notarial certification of the signature, on a form approved by
the Inspector General.’

3. Law on Credit Institutions

11. Article 62 of the Zakon za kreditnite institutsii (Law on Credit Institutions) (DV No 59 of
21 July 2006) provides, in the version applicable to the facts in the main proceedings:

‘(1) Bank employees, members of the management and supervisory bodies of banks, officials
from the [Bulgarian National Bank (BNB)], employees and members of the board of directors of
the Deposit Insurance Fund, liquidators, temporary administrators and administrators, and any
other person working for a bank, shall be prohibited from disclosing or using for their own
personal gain or for the benefit of their family members information covered by banking secrecy.

(2) Banking secrecy consists of the facts and circumstances affecting the balances and
transactions on the accounts and deposits held by the bank’s customers.
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(5) Except to the BNB and for the purposes and under the conditions provided for in Article 56,
the bank may provide the information referred to in paragraph 2 concerning individual customers
only:

1. with their consent;

2. pursuant to a court decision adopted in accordance with paragraphs 6 and 7;

(6) The court may order the disclosure of the information referred to in paragraph 2 also at the
request:

12. of the Inspector General or of an inspector from the [Inspectorate].

(7) The judge of the rayonen sad [(district court)] shall rule in closed session by reasoned decision
on the request referred to in paragraph 6, no later than 24 hours after its submission, specifying
the period to which the information referred to in paragraph 1 pertains. The decision of the
court cannot be appealed.

’

4. Law on the protection of personal data

12. Article 17 of the Zakon za zashtita na lichnite danni (Law on the protection of personal data)
(DV No 1 of 4 January 2002) provides:

‘(1) The [Inspectorate] shall monitor and ensure compliance with the [GDPR], the present law
and the normative acts relating to the protection of personal data, where personal data are
processed by:

1. a court in the performance of its functions as a judicial authority, and

2. the public prosecutor’s office and the investigating authorities in the performance of their

functions as judicial authorities, for the purposes of the prevention, investigation, detection or
prosecution of criminal offences or the execution of criminal law penalties.

13. Article 39(1) of that law is worded as follows:
‘In the event of an infringement of his or her rights under [the GDPR] and the present law, the

data subject may challenge the acts and actions of the controller and the processor before a court
in accordance with the procedure provided for by the Code of Administrative Procedure.’
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III. Facts, national proceedings and the questions referred

14. On 15 May 2023, the Inspektorat kam Visshia sadeben savet (Inspectorate at the Supreme
Judicial Council, Bulgaria; ‘the Inspectorate’) submitted a request to the Sofiyski rayonen sad
(Sofia District Court, Bulgaria) for banking secrecy to be lifted in relation to the assets of several
judges and public prosecutors as well as of their family members.

15. The referring court considers that it is necessary, in the first place, to ascertain whether the
Inspectorate is competent to make a request to that court for banking secrecy to be lifted. In that
regard, the referring court states that that authority, which was created by an amendment to the
Bulgarian Constitution in 2007, is composed of an Inspector General for the judiciary and 10
inspectors who are elected by the Bulgarian Parliament for a five- and four-year term,
respectively. In the present case, the terms of office of the Inspector General and of all the
inspectors expired in 2020 without new members being elected by Parliament.

16. The referring court states that, by judgment of 27 September 2022, the Konstitutsionen sad
(Constitutional Court, Bulgaria) ruled that, when the term of office of members of the
Inspectorate expires, they are to remain in post until new members are elected. That being the
case, the referring court enquires whether, having regard to EU law, the extension of the terms of
office of those members could undermine the independence of that authority, inasmuch as it is
empowered to initiate disciplinary proceedings against judges. If so, the referring court wishes to
ascertain the criteria for determining whether such an extension is permissible.

17. In the second place, the referring court is uncertain about the role and obligations of the
national courts in authorising the Inspectorate to access the personal data of judges and public
prosecutors.

18. On that point, the referring court states that, in 2019, personal data relating to the addresses
of several judges and public prosecutors and the identity of their family members were published
on the Inspectorate’s website. After finding that the data had been unlawfully disseminated, the
Komisia za zashtita na lichnite danni (Commission for Personal Data Protection, Bulgaria)
imposed a fine on the Inspectorate.

19. In that context, the referring court is uncertain whether, assuming the GDPR were applicable,
it must be classified as a controller within the meaning of Article 4(7) of that regulation. More
specifically, the referring court notes that, according to the interpretation of national law
prevailing in Bulgaria, its review is confined to determining whether individuals in respect of
whom a request has been made for banking secrecy to be lifted are under an obligation to make a
declaration as provided for in the Law on the Judiciary. It points out that, if the classification of
controller were applied to the court considering such a request, that court would have to be
responsible for data security pursuant to Articles 32 to 34 of the GDPR.

20. Furthermore, the referring court seeks to ascertain whether a judicial authority which grants a
State entity access to data covered by banking secrecy may be regarded as a supervisory authority
within the meaning of Article 51 of the GDPR.

21. Lastly, according to the referring court, it must be established whether, before authorising

access to the data, the judiciary must be satisfied that the measures taken by the Inspectorate are
sufficient to ensure that the data are processed in accordance with the law. The referring court is
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uncertain whether, regardless of its classification as controller or supervisory authority, it is
required of its own motion to perform such checks in order to ensure effective judicial protection
as provided for in Article 79 of the GDPR.

22. In those circumstances, the Sofiyski rayonen sad (Sofia District Court) decided to stay the
proceedings and to refer the following questions to the Court of Justice for a preliminary ruling:

‘(1) Must the second subparagraph of Article 19(1) TEU, read in conjunction with the second

paragraph of Article 47 of [the Charter], be interpreted as meaning that it is per se or under
certain conditions an infringement of the obligation incumbent on Member States to
provide effective remedies sufficient to ensure independent judicial review for the functions
of an authority which can impose disciplinary penalties on judges and has powers to collect
data relating to their assets and liabilities to be indefinitely extended after the
constitutionally stipulated term of office of that body comes to an end? If such an extension is
permissible, under what conditions is that the case?

Must Article 2(2)(a) of [the GDPR] be interpreted as meaning that the disclosure of data
covered by banking secrecy for the purposes of verifying assets and liabilities of judges and
public prosecutors which are subsequently made public constitutes an activity which falls
outside the scope of [EU] law? Is the answer different where that activity also includes the
disclosure of data relating to family members of those judges and public prosecutors who are
not judges or public prosecutors themselves?

If the answer to the second question is that [EU] law is applicable, must Article 4(7) of [the
GDPR] be interpreted as meaning that a judicial authority which allows another State
authority to access data concerning the account balances of judges and public prosecutors
and their family members determines the purposes or means of the processing of personal
data and is therefore a “controller” for the purposes of the processing of personal data?

If the answer to the second question is that [EU] law is applicable and the third question is
answered in the negative, must Article 51 of [the GDPR] be interpreted as meaning that a
judicial authority which allows another State authority to access data concerning the
account balances of judges and public prosecutors and their family members is responsible
for monitoring the application of that regulation and must therefore be classified as a
“supervisory authority” in relation to those data?

If the answer to the second question is that [EU] law is applicable and either the third or the
fourth questions are answered in the affirmative, must Article 32(1)(b) of [the GDPR] and
Article 57(1)(a) of that regulation be interpreted as meaning that a judicial authority which
allows another State authority to access data concerning the account balances of judges and
public prosecutors and their families, is obliged, in the presence of [information] concerning
a personal data breach committed in the past by the authority to which such access is to be
granted, to obtain information on the data protection measures taken and to take into
account the appropriateness of those measures in its decision to permit access?

If the answer to the second question is that [EU] law is applicable, and irrespective of the
answers to the third and fourth questions, must Article 79(1) of [the GDPR], read in
conjunction with Article 47 of [the Charter], be interpreted as meaning that, where the
national law of a Member State provides that certain categories of data may be disclosed
only after permission to do so has been granted by a court, the court so competent must of
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its own motion grant legal protection to the persons whose data are to be disclosed, by
requiring the authority which has applied for access to the data in question and which is
known to have committed a personal data breach in the past to provide information on the
measures taken pursuant to Article 33(3)(d) of [the GDPR] and their effective application?’

IV. Procedure before the Court

23. Written observations were submitted by the Inspectorate, the Bulgarian and Polish
Governments and the European Commission.

V. Assessment

24. In accordance with the Court’s request, this Opinion will focus on the first, third and sixth
questions referred for a preliminary ruling.

A. The first question referred

25. By its first question, the referring court asks, in essence, whether the second subparagraph of
Article 19(1) TEU, read in conjunction with Article 47 of the Charter, must be interpreted as
precluding national legislation or a national practice authorising the continuation of the activity
of the Inspectorate’s members, who have competence in disciplinary proceedings against judges
and public prosecutors, beyond the legal duration of their term of office. In their written
observations, the Bulgarian and Polish Governments and the Inspectorate have argued that the
Court of Justice lacks jurisdiction to hear the case and that it is inadmissible. It is also important
to bear in mind that, according to settled case-law, the Court itself must examine the
circumstances in which cases are referred to it by the national court in order to assess whether it
has jurisdiction or whether the request submitted to it is admissible.?

1. Jurisdiction

26. According to settled case-law, the Court does not have jurisdiction to reply to a question
referred for a preliminary ruling where it is obvious that the provision of EU law referred to the
Court for interpretation is incapable of applying.* Where a legal situation does not come within
the scope of EU law, the Court has no jurisdiction to rule on it and any provisions of the Charter
relied upon cannot, of themselves, form the basis for such jurisdiction.®

27. In the first place, as regards the application of the second subparagraph of Article 19(1) TEU,
it must be recalled that, under that provision, Member States are to provide remedies sufficient to
ensure effective judicial protection for individuals in the fields covered by EU law. It is therefore
for the Member States to establish a system of legal remedies and procedures ensuring effective
judicial review in those fields. It follows from the Court’s case-law that, as regards the scope of

* Judgment of 22 March 2022, Prokurator Generalny (Disciplinary Chamber of the Supreme Court — Appointment) (C-508/19,
EU:C:2022:201, paragraph 59).

¢ Judgment of 24 February 2022, Viva Telecom Bulgaria (C-257/20, EU:C:2022:125, paragraph 123).

> Order of 18 April 2023, Vantage Logistics (C-200/22, EU:C:2023:337, paragraph 27).
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the second subparagraph of Article 19(1) TEU, that provision refers to the ‘fields covered by
Union law’, irrespective of whether the Member States are implementing Union law within the
meaning of Article 51(1) of the Charter.®

28. The second subparagraph of Article 19(1) TEU is intended inter alia to apply to any national
body which can rule, as a court or tribunal, on questions concerning the application or
interpretation of EU law and which therefore fall within the fields covered by that law. This
seems to be the case of the referring court, which may be called upon, in its capacity as an
ordinary Bulgarian court, to rule on questions relating to the application or interpretation of EU
law and, as ‘a court or tribunal’ within the meaning of EU law, comes under the Bulgarian system
of remedies in the ‘fields covered by Union law’, within the meaning of the second subparagraph of
Article 19(1) TEU, such that that court must meet the requirements of effective judicial
protection. Furthermore, it must be recalled that although, as the Polish Government observes,
the organisation of justice in the Member States falls within the competence of those Member
States, the fact remains that, when exercising that competence, the Member States are required
to comply with their obligations deriving from EU law and, in particular, from the second
subparagraph of Article 19(1) TEU.”

29. It is clear from the requests for a preliminary ruling that the Inspectorate’s members, whose
term of office had expired several years previously, requested the referring court to authorise the
lifting of banking secrecy covering data relating to the bank accounts of several judges and public
prosecutors and of their family members. The referring court considers that, given the duties and
powers of that body in disciplinary matters, that situation, the lawfulness of which has been
confirmed by the Konstitutsionen sad (Constitutional Court), is likely to raise questions
regarding the requirement of independence of the judiciary of the Member States laid down by EU
law, which warrants the questions addressed to the Court. The second subparagraph of
Article 19(1) TEU is intended to apply in the context of proceedings raising the question of the
conformity with EU law of national legislation or a national practice liable to affect judicial
independence. It is important to emphasise, in that respect, that it is for every Member State,
under the abovementioned article, to ensure that the disciplinary regime applicable to judges of
the national courts which come within their judicial systems in the fields covered by EU law
observe the principle of the independence of judges, inter alia by providing for the involvement
of bodies which themselves meet the requirements inherent in effective judicial protection.®

30. I note that the Inspectorate argues that, contrary to what the referring court states, the data
relating to the bank accounts of the judges and public prosecutors concerned — the subject
matter of the main proceedings — are not used in conjunction with its powers to issue alerts for
the purpose of establishing their disciplinary liability and that it does not have the power to
impose disciplinary penalties or to initiate proceedings of that nature, an observation also made

¢ Judgment of 26 March 2020, Miasto Lowicz and Prokurator Generalny (C-558/18 and C-563/18, EU:C:2020:234, paragraphs 32 and 33).

7 See, to that effect, judgment of 26 March 2020, Miasto Lowicz and Prokurator Generalny (C-558/18 and C-563/18, EU:C:2020:234,
paragraphs 34 to 36). I note that in several recent judgments querying whether the Court of Justice has jurisdiction to answer a question
relating to the second subparagraph of Article 19(1) TEU (judgments of 9 January 2024, G. and Others (Appointment of judges of the
ordinary courts in Poland) (C-181/21 and C-269/21, EU:C:2024:1, paragraph 57); of 11 April 2024, Sapira and Others (C-114/23,
C-115/23, C-132/23 and C-160/23, EU:C:2024:290, paragraph 26); and of 18 April 2024, OT and Others (Abolition of a court) (C-634/22,
EU:C:2024:340, paragraph 24)), the conclusion was that it may do so on the sole basis of the last point regarding the organisation of
justice, without referring to the scope of that provision and on the condition that the national body which the case concerned is able to
rule, as a court or tribunal, on questions concerning the application or interpretation of EU law and which therefore fall within the fields
covered by EU law (judgment of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531,
paragraph 51)).

8 See, to that effect, judgments of 20 April 2021, Repubblika (C-896/19, EU:C:2021:311, paragraph 39), and of 15 July 2021, Commission v
Poland (Disciplinary regime for judges) (C-791/19, EU:C:2021:596, paragraphs 80 and 164).
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by the Bulgarian Government and the Commission. In that regard, it is appropriate to recall that
the Court must take into account, under the division of jurisdiction between the Courts of the
European Union and national courts, the factual and legal context, as set out in the orders for
reference, of the questions referred for a preliminary ruling. Accordingly, a reference for a
preliminary ruling cannot be examined in the light of the interpretation of national law relied on
by a party to the main proceedings or the government of a Member State.’

31. However, it is common ground that the orders for reference pose an inherent contradiction as
regards — and only on that point — the scope of the Inspectorate’s powers in disciplinary
proceedings against judges and public prosecutors. Thus, although the Sofiyski rayonen sad
(Sofia District Court) refers, in the first question referred for a preliminary ruling, to the
Inspectorate’s power to impose disciplinary penalties on judges, it cites also Article 54(1)(5)
and (6) of the Law on the Judiciary, according to which the Inspectorate ‘alerts’ the competent
chamber of the Supreme Judicial Council (‘the SJC’) in the event of infringements and ‘proposes’
such penalties, and refers to its ‘power to issue alerts for the initiation of disciplinary
proceedings’,’® a competence that is in fact described by that body and the Bulgarian
Government in their respective observations. It can thus be accepted that the Inspectorate
certainly has competence in disciplinary proceedings against Bulgarian judges and public
prosecutors, that is to say, and at the very least, the power to propose the initiation of
disciplinary proceedings in the light of the facts uncovered during its checks. Furthermore, the
Court must confine itself to the content of the orders for reference as regards the possible

disciplinary action' following verification of the bank data obtained after banking secrecy is
lifted. 12

32. As regards, in the second place, Article 47 of the Charter, it must be pointed out that the
recognition of the right to an effective remedy, in a given case, presupposes that the person
invoking that right is relying on rights or freedoms guaranteed by EU law, or that that person is
the subject of proceedings constituting an implementation of EU law, within the meaning of
Article 51(1) of the Charter. It is undisputed that the main proceedings (i) are not adversarial in
nature, in so far as the persons whose data are the subject of the access request are not parties to
those proceedings and therefore cannot allege the infringement of any right, and (ii) are not
proceedings brought against those persons constituting an implementation of EU law. In those
circumstances, Article 47 of the Charter is not, as such, applicable to the case in the main
proceedings. However, since the second subparagraph of Article 19(1) TEU requires all Member

°  See, to that effect, judgments of 30 April 2020, Nelson Antunes da Cunha (C-627/18, EU:C:2020:321, paragraph 38), and of 8 May 2024,
Asociatia ‘Forumul Judecdtorilor din Romdnia’ (Associations of judges) (C-53/23, EU:C:2024:388, paragraph 31).

10 See paragraphs 20 and 48 of the order for reference in Case C-332/23.

In the Commission’s report dated 5 July 2023 on the rule of law in Bulgaria, it is stated that, of the 12 integrity checks carried out by the
Inspectorate in 2022, 3 led to ‘disciplinary proceedings’.

In any event, and according to the Inspectorate’s own evidence, verification of the asset declarations of judges falls within the scope of
the anti-corruption policy, since the bank data are collected in order to check the conformity between the assets declared by judges and
public prosecutors and the items registered, declared and certified in public registers. According to Article 3 of the Zakon za
protivodeystvie na koruptsiata i za otnemane na nezakonno pridobitoto imushestvo (Law on combating corruption and on the
confiscation of illegally obtained assets) (DV No 7 of 19 January 2019, last amended in DV No 104 of 30 December 2022), corruption is
tackled, inter alia, by the declaration of assets and interests, the verification of that declaration, the identification of a conflict of interest
and the imposition of ‘penalties’, and the publication of the names of persons who have not filed a declaration or whose declarations
have been deemed non-compliant, as well as the names of persons for whom a conflict of interest has been identified. Even if the
infringements potentially found in relation to the declaration of interests were not to amount to disciplinary misconduct by the judges
and public prosecutors concerned, as asserted by the Inspectorate, the application of such rules is likely to have major consequences
both for the career progress of judges and for their living conditions, which justifies the application, mutatis mutandis, of the second
subparagraph of Article 19(1) TEU, from which the requirement of independence of judges is derived (see, by analogy, judgment of
5 June 2023, Commission v Poland (Independence and private life of judges) (C-204/21, EU:C:2023:442, paragraphs 95 to 97)).
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States to provide remedies sufficient to ensure effective judicial protection in the fields covered by
EU law, within the meaning in particular of Article 47 of the Charter, that latter provision must be
duly taken into consideration for the purpose of interpreting that article.

2. Admissibility

33. It must be noted that, contrary to the Inspectorate’s claims, the requirements of Article 94 of
the Rules of Procedure of the Court of Justice, particularly as provided for in Article 94(c), are
satisfied in the present case. The orders for reference contain sufficient information to enable the
Court to understand the reasons why the referring court seeks an interpretation of the second
subparagraph of Article 19(1) TEU and Article 47 of the Charter for the purposes of the main
proceedings. By its first question, the referring court asks, in essence, whether those provisions
preclude national legislation having constitutional status, as interpreted by the Konstitutsionen
sad (Constitutional Court), pursuant to which the Inspectorate’s members have remained in post
beyond the legal duration of their term of office. The referring court thus wishes to be instructed
as regards a question of a procedural nature which it must answer in limine litis, since it relates to
the lawfulness of having proceedings brought before it by a body acting outside the legal
framework governing its operation, and therefore to the jurisdiction of that court to hear the
request made by that body. As follows from the Court’s case-law, questions referred for a
preliminary ruling which seek in that way to enable a referring court to settle, in limine litis,
procedural difficulties such as those relating to its own jurisdiction to hear and determine a case
pending before it, or which concern the legal effects which must or must not be conferred on a
judicial decision which potentially precludes the continuation of the examination of such a case
by that court, are admissible under Article 267 TFEU.™"

34. The fact remains that the necessity, within the meaning of Article 267 TFEU, of the
interpretation sought from the Court for a preliminary ruling means that the referring court
must be able to infer the consequences of that interpretation by assessing, in the light of that
interpretation, the lawfulness of the act of bringing the action before it and, where appropriate,
by declaring the latter unlawful. In the present case, although it is not apparent from the orders
for reference that, under the rules of national law, the referring court may act in that way, the
content of the observations of the Bulgarian Government suggests that that could be the case. It
is specified that, in the context of the review that it is required to carry out under the Law on
Credit Institutions, the court having jurisdiction must verify whether the request for the lifting of
banking secrecy comes from a public authority or a public body authorised for that purpose and
therefore, in the case in the main proceedings, whether the request emanates from the Inspector
General or from inspectors of the Inspectorate. That clarification of the nature of the powers of
the court with jurisdiction is such as to confirm that that court could take into consideration any
answers which the Court might give to its first question referred for a preliminary ruling and that
the interpretation of the provisions of EU law requested therein does meet an objective need
linked to a decision which the referring court might take in the case in the main proceedings. '

3 See, to that effect, judgment of 22 February 2022, RS (Effect of the decisions of a constitutional court) (C-430/21, EU:C:2022:99,
paragraphs 34 to 37).

4 Judgment of 13 July 2023, YP and Others (Lifting of a judge’s immunity and his or her suspension from duties) (C-615/20 and C-671/20,
EU:C:2023:562, paragraph 47 and the case-law cited).

15 See, to that effect, judgment of 9 January 2024, G. and Others (Appointment of judges of the ordinary courts in Poland) (C-181/21
and C-269/21, EU:C:2024:1, paragraphs 69 to 72).

ECLI:EU:C:2024:859 11



OpPINION OF MR PikaMAE — JoiNED Cases C-313/23, C-316/23 anp C-332/23
INSPEKTORAT KAM VISSHIA SADEBEN SAVET

3. Substance

(a) Preliminary observations

35. As is apparent from the Court’s case-law, the requirement of judicial independence arising
from the second subparagraph of Article 19(1) TEU means that the rules governing the
disciplinary regime of judges must provide the necessary guarantees in order to prevent any risk
of its being used as a system of political control of the content of judicial decisions. Rules which
define, in particular, both conduct amounting to disciplinary offences and the penalties actually
applicable, provide for the involvement of an independent body in accordance with a procedure
fully safeguarding the rights enshrined in Articles 47 and 48 of the Charter, in particular the
rights of the defence, and lay down the possibility of bringing legal proceedings challenging the
disciplinary bodies’ decisions constitute a set of guarantees that are essential for safeguarding the
independence of the judiciary. Furthermore, since the prospect of opening a disciplinary
investigation is, as such, liable to exert pressure on those who have the task of adjudicating in a
dispute, it is essential that a body competent to conduct investigations and bring disciplinary
proceedings, including by proposing the opening of proceedings of that nature, should act
objectively and impartially in the performance of its duties and, to that end, be free from any
external influence.'®

36. In the present case, the referring court has doubts as regards the conformity with the principle
of judicial independence, enshrined in the second subparagraph of Article 19(1) TEU, of national
rules and a national practice authorising the Inspectorate’s members to remain in post beyond the
legal duration of their term of office provided for by the Bulgarian Constitution, in view of the
scope of that body’s duties and competences. As is apparent from the requests for a preliminary
ruling, the referring court is uncertain as regards the risk, in such a situation, of external
influence on the activities of the Inspectorate or undue pressure by it on the judiciary.

37. As with the extension of the period of judicial activity beyond normal retirement age," it
appears to me that it is for the Member States alone to decide whether or not to authorise an
extension of the expired terms of office of the members of a constitutional body responsible for
scrutinising the activity of the judiciary, carrying out checks in respect of the integrity of judges
and public prosecutors and any conflicts of interest they may have and, as the case may be,
proposing to the SJC the initiation of disciplinary proceedings against them. Nevertheless, in
choosing their respective constitutional model, the Member States are required to comply, inter
alia, with the requirement of independence of the courts derived from Article 2 and the second
subparagraph of Article 19(1) TEU. They are thus required to ensure that, in the light of the
value of the rule of law, any regression of their laws on the organisation of justice is prevented, by
refraining from adopting rules which would undermine the independence of judges. '

38. I consider, in that regard, that an extension of the terms of office of the members of an
inspection body scrutinising judges and public prosecutors, on the grounds of there being an
objective of public interest consisting in the need for institutional continuity, is not, as such,
sufficient indication that the abovementioned principle of independence has been

16 See, to that effect, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraphs 48 and 49).
17 Judgment of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531, paragraph 110).
18 Judgment of 5 June 2023, Commission v Poland (Independence and private life of judges) (C-204/21, EU:C:2023:442, paragraph 74).
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undermined,  especially since that body’s officials are called upon not to settle disputes as judges,
but to conduct investigations and propose the initiation of disciplinary proceedings, with the
result that they do not necessarily have to satisfy all the requirements of independence and
impartiality applicable to judges.?

39. However, the extension of the expired terms of office of the Inspectorate’s members,
following a deadlock in the election process for the appointment of their successors, took place
within a specific regulatory framework. In addition to the absence of any legal basis (both in
respect of the principle of the extension and its duration),? it is important to emphasise the fact
that the Inspector General and the inspectors may be re-elected, ‘although not for two consecutive
terms’, and that, in the performance of their functions, they are ‘subject only to the law’. It thus
appears that the effect was to extend the terms of office of members of a constitutional body
whose legitimacy, derived from an initial election for a fixed term, is henceforth based solely on a
regulatory framework and respect for the principle of legality, even though there is no provision
for such extension until the lifting of the deadlock for the election or for the immediate renewal
of those terms of office. In addition, the question of the legitimacy of the Inspectorate thus
raised, to which the confidence of society in its activities and the acceptance of its decisions is
linked, is of particular importance considering how cases are brought before it: the Inspectorate
may act of its own motion, but also on the ‘initiative of citizens’ or public authorities, ‘including
judges’.? In those circumstances, the de facto and sine die extension of the terms of office of the
Inspectorate’s members could, in my opinion, give rise to legitimate concerns as regards the use
of the powers and functions of that body as an instrument to exert pressure on, or political control
over, judicial activity.*

40. It is ultimately for the referring court to rule on that matter having made the relevant findings
in that regard. Indeed, it must be borne in mind that Article 267 TFEU does not empower the
Court to apply rules of EU law to a particular case, but only to rule on the interpretation of the
Treaties and of acts of EU institutions. According to settled case-law, the Court may, however, in
the framework of the judicial cooperation provided for by Article 267 TFEU and on the basis of
the material presented to it, provide the national court with an interpretation of EU law which
may be useful to it in assessing the effects of one or other of its provisions. In that regard, the
referring court will have to assess the risks related to an extension of the terms of office of the
members of the Inspectorate in view of the requirement of independence of judges and public
prosecutors, taking into account the legislation at issue in the main proceedings as such and in its
national legal and factual context.

1 See, to that effect, judgment of 18 May 2021, Asociatia ‘Forumul Judecdtorilor din Romdnia’ and Others (C-83/19, C-127/19, C-195/19,
C-291/19, C-355/19 and C-397/19, EU:C:2021:393, paragraph 203). It is important to point out that the cases in the main proceedings
differ from the case which gave rise to that judgment, concerning a mere individual substitution expressly provided for by the applicable
legislation, including with regard to its time limit, without information or questions from the referring court on how the period of
extension of the term of office at issue affected the requirement of independence and impartiality of judges and public prosecutors.

% See, to that effect, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraph 55).

2 For example, I recall that, according to Article 5 of the Statute of the Court of Justice of the European Union, ‘save where Article 6
applies, a Judge shall continue to hold office until his successor takes up his duties.”

2 Article 132a of the Bulgarian Constitution.

% See, by analogy, judgments of 24 June 2019, Commission v Poland (Independence of the Supreme Court) (C-619/18, EU:C:2019:531,
paragraph 78), and of 11 May 2023, Inuspectia Judiciard (C-817/21, EU:C:2023:391, paragraph 57).

% See, by analogy, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraphs 58 and 59).
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41. Asregards the legislation at issue in the main proceedings* and in so far as the referring court
is submitting a question to the Court on the implications of the Inspectorate’s activities
continuing beyond the term of office of its members, having regard to the requirement of judicial
independence, it is appropriate to ascertain whether the rules governing the organisation and
operation of that body are designed in such a way that there can be no reasonable doubt, in the
minds of individuals, that the powers and functions of that body will not be used as an
instrument to exert pressure on, or political control over, judicial activity. Those rules may,
generally speaking, affect that body’s practice directly and thus prevent or, on the contrary,
encourage disciplinary action the object or effect of which is to exert pressure on those who have
the task of adjudicating in a dispute or of ensuring political control over their activity.*

(b) The method of appointment and powers of the Inspectorate’s members

42. In the first place, it is common ground that the conditions for appointing the Inspectorate’s
members are directly linked to the legislative authority, since those members are elected by a
two-thirds majority of the members of Parliament. That qualified majority requirement is aimed
at mitigating the risk of politicising appointments and thus the Inspectorate itself, since in
principle, such a majority transcends partisan interests and represents a consensus among
persons who are recognised professionally. A more pragmatic approach leads to the conclusion
that the effectiveness of that mechanism, designed to ensure the political neutrality of holders of
public office, is relative, since it depends on the political context of each country.

43. In that regard, it is apparent from the information available to the Court that the process of
appointing inspectors, in connection with their powers over the judiciary, is a source of concern
for both the European Commission for Democracy through Law (‘the Venice Commission’) and
for the Commission itself.?” The Venice Commission states that the two-thirds majority, in the
Bulgarian context, is often achieved through the distribution of ‘quotas’ in covert political
negotiations, and that that means that, at the end of the day, each inspector is likely to have some
political obligations vis-a-vis one or another party.* As for the Commission, it has highlighted the
difficulties surrounding the candidate selection procedure, pointing out, in its 2020 report on the
rule of law in Bulgaria, that the Inspectorate itself made a motion for an amendment of the Law on
the Judiciary that would require the Inspector General and the inspectors to be proposed by other
bodies, such as the plenaries of the Varhoven kasatsionen sad (Supreme Court of Cassation,
Bulgaria) and the Varhoven administrativen sad (Supreme Administrative Court, Bulgaria) or the
general meetings of magistrates and professional organisations, rather than the members of
Parliament.” In its 2023 report, the Commission observed that no progress had been made on
advancing with the legislative amendments aiming at improving the functioning of the
Inspectorate and avoiding the risk of political influence, in particular by involving judicial bodies
in the selection of its members.

% It is important to point out that both the Bulgarian Government and the Inspectorate have clearly indicated that the legislation at issue in
the main proceedings has remained unchanged since the expiry of the terms of office of the Inspectorate’s members.

% See, to that effect, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraphs 50 and 51).

7 In its observations, the Commission refers several times to its annual reports on the rule of law in Bulgaria, as well as to various opinions
of the Venice Commission.

% Opinion of the Venice Commission (CDL-AD(2017)018, paragraph 58). The Venice Commission explains also that the qualified majority
mechanism is ineffective when the party in government already has enough votes to achieve that majority alone.

» In its opinion (CDL-AD(2017)018, paragraph 59), the Venice Commission recommends giving the chambers of the SJC the power to
nominate a certain number of candidates for appointment by Parliament in order to increase the political detachment of inspectors.
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44. In the second place, it follows from Article 132a(6) of the Bulgarian Constitution that the role
of the Inspectorate, which acts on alerts but also of its own motion, is objectively very extensive.*
In a context in which Bulgarian judges are subjected to numerous mechanisms of control, the
Venice Commission states that the Inspectorate’s powers are defined in an all-encompassing
manner and are not well demarcated and often overlap with those of the SJC, with the risk of
encroachment and of shifting the real power from the SJC to the Inspectorate. It points out that,
in addition to its investigative powers, the Inspectorate has the ability to filter disciplinary cases by
finding that an ‘alert’ about the alleged misbehaviour of a magistrate is not worth attention.*

(c) The risk of external influence

45. The question arises of the possible guarantees provided by the legislation at issue in the main
proceedings in order to ensure that the Inspectorate’s members are impervious to external
elements, in particular the direct or indirect influence of the legislative and executive that might
inform their decisions. As has been stated, in performing their functions, the Inspector General
and the inspectors are ‘independent and subject only to the law’ under Article 132a of the
Bulgarian Constitution. It may also be observed that the Inspectorate examines the part of the
draft budget of the judiciary that concerns that inspectorate and submits it to the SJC.** The
Bulgarian Government and the Inspectorate agree that there is no legal mechanism authorising
any State power, and in particular the legislative authority responsible for the appointments, to
influence the activities of the Inspectorate, particularly those involving scrutiny of the asset
declarations of judges. In accordance with Article 57 of the Law on the Judiciary, the checks,
envisaged as part of an annual programme, are carried out by teams selected by lot and, as
regards those carried out following an alert, the inspector and the experts who assist that
inspector are also chosen at random. Subject to verification by the referring court, it appears that
the Inspectorate enjoys, within the Bulgarian constitutional organisation, a certain degree of
organisational, operational and financial independence such as to prevent direct or indirect
political influence over its members.

46. Nevertheless, it should be noted that, according to the orders for reference, the members of
the Inspectorate may be dismissed.*® In the opinion of the Venice Commission
(CDL-AD(2017)018, paragraphs 58 to 60), reference is made to the fact that the national
legislation provides that inspectors, like judges, may be removed from office before the end of
their term for ‘a serious breach or systematic failure to discharge the official duties, as well as
actions damaging the prestige of the judiciary’. The proposal to remove inspectors may be made
by one fifth of the members of the Bulgarian National Assembly or by the Plenary of the SJC.

% As summarised by the Venice Commission in its opinion (CDL-AD(2017)018, paragraph 55), the Inspectorate is competent to examine
virtually every aspect of activities of courts, prosecution offices, individual judges and public prosecutors, namely internal organisation
and working arrangements, consistency of the case-law, financial situation of magistrates, their assets and their behaviour in the private
sphere.

31 Opinion of the Venice Commission (CDL-AD(2017)018, paragraphs 54 and 61 to 66). It is specified that the appraisals by the SJC and the
checks carried out by the Inspectorate focus on virtually the same elements and are not part of one sequential procedure. An overlap
exists between the checks, the appraisals and the disciplinary proceedings, a situation that warrants a legislative review to ensure that the
powers of the Inspectorate do not encroach on the constitutional mandate of the SJC.

%2 Article 54 of the Law on the Judiciary.

% Article 132a(10) of the Bulgarian Constitution.
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Although that legislation may be understood as conferring the power to make the final decision on
the Bulgarian National Assembly, the Venice Commission considers that such a decision should
fall within the powers of that council.*

(d) The risk of misuse of powers

47. It is necessary to take into account any safeguards provided by the legislation at issue in the
main proceedings, in order to prevent the occurrence or persistence of misuse of powers on the
part of the Inspectorate’s members.* In that respect, the precondition of the Inspectorate having
a certain institutional autonomy, however positive it may be in terms of protection from direct or
indirect influences, makes it necessary to create a framework for the activities of that body, given
the nature and scope of its tasks and its powers.

48. It is apparent from the file submitted to the Court that, under the legislation at issue in the
main proceedings, the Inspectorate is subject to an obligation of transparency® and that,
particularly as regards the review of judges’ assets, it appears, subject to verification by the
referring court, that several provisions govern its exercise. The national legislation requires the
Inspectorate to publish, on its website, the declarations of all judges and public prosecutors, in
addition to a list of the individuals who have failed to submit their declaration on time; the list
must be taken down from the website at the end of the relevant calendar year.*” With regard to
the checks in respect of integrity and the possible existence of conflicts of interest, the procedure
for verifying the asset declarations of judges is to be completed within six months. Although the
Inspectorate does have the power to request the competent court to lift banking secrecy so that it
may obtain information on the assets and bank account transactions of judges and public
prosecutors, it is only in cases where they have refused access to their data. The law expressly
provides that the verification must be carried out by comparing the facts declared against the
information obtained. *

49. The fact remains that the Venice Commission, first, deplored that the legislation does not
contain more detail on how the Inspectorate carries out its checks and on its powers, which
results, as it had noted, in an overlap with the SJC. Second, the Venice Commission
recommended that the investigative powers of the inspectors should not be unlimited but subject
to supervision by an independent authority, for example the SJC.* It highlighted the importance
of the role played by the Inspector General, who issues an order establishing the procedure for

* In the judgment of 16 July 2020, Governo della Repubblica italiana (Status of Italian magistrates) (C-658/18, EU:C:2020:572,
paragraphs 48 and 49), the Court held that the principle of irremovability, the cardinal importance of which is to be emphasised,
requires, in particular, that judges may remain in post provided that they have not reached the obligatory retirement age or until the
expiry of their mandate, where that mandate is for a fixed term. While it is not wholly absolute, there can be no exceptions to that
principle unless they are warranted by legitimate and compelling grounds, subject to the principle of proportionality. The Court also
considered that the guarantee of irremovability thus requires that dismissals of members of a court or tribunal should be determined by
specific rules, by means of express legislative provisions offering safeguards that go beyond those provided for by the general rules of
administrative law and employment law which apply in the event of an unlawful dismissal. Without a reference to the principle of
irremovability being possible, that reasoning could nevertheless be imposed with regard to the members of a constitutional body whose
activity is related to the activities and integrity of the judiciary.

% See, by analogy, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraph 60).

% That body must submit an annual activity report to the plenary of the SJC and publish information about its activities, in particular by
making its annual activity report available on its website (Article 132a(8) and (9) of the Bulgarian Constitution and Article 54(12)
and (14) of the Law on the Judiciary).

7 Article 175c¢ of the Law on the Judiciary.

% Article 175e(6) and Article 175f(1) of the Law on the Judiciary. The information thus obtained is not published, according to the
information provided by the Inspectorate, whose members are, moreover, subject to an obligation of confidentiality under Article 20 of
the Law on the protection of personal data.

*  Opinion of the Venice Commission (CDL-AD(2017)018, paragraphs 61 to 72).
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carrying out checks and provides overall organisational and methodological guidance on how the
Inspectorate operates. However, the Venice Commission recommends that that power to adopt
general rules should be given to another body. It pointed out that the Inspector General has the
power to order extraordinary checks, prompted by complaints lodged against judges by
individuals, in addition to those provided by the annual plan, and to define their object and time
limits. Furthermore, the Inspector General may ‘exercise control over the activity of the
inspectors’ in specific cases and it appears — this being a matter which is for the referring court to
ascertain — that that represents an appellate instance vis-a-vis the inspectors with the power to
quash or amend ‘inspection reports’ following objections submitted to it by the judge concerned.*

50. Irecall, in that respect, that the concentration of substantial powers in the hands of the person
in charge of a body competent to conduct investigations and be involved in disciplinary
proceedings, in so far as it gives him or her, in practice, a broad discretion in whether or not, by
the decision to take no further action, to bring disciplinary proceedings against judges, is liable to
facilitate the use by that person in charge of the disciplinary regime for judges to influence their
activity. Therefore, legislation granting the person in charge of such a body powers such as those
conferred on the Inspector General by the legislation at issue in the main proceedings could give
rise to reasonable doubt, in the minds of individuals, as to the use of the powers and functions of
that body as an instrument to exert pressure on, or political control over, judicial activity.*

51. The question of the creation of a framework for the activities of the Inspectorate involves
verifying whether there are any guarantees of effective judicial protection for the judges and
public prosecutors concerned. It must be noted, in the present case, that the procedure for lifting
banking secrecy at issue in the main proceedings is not adversarial, that the review carried out by
the court having jurisdiction is limited to say the least, and that its decision is not open to
challenge.* Still, it may be observed that the orders for reference refer to Article 175h of the Law
on the Judiciary, which allows the individuals concerned to submit written explanations and
evidence during the examination by the Inspectorate of the facts declared, after details have been
provided of their account balances and transactions. The Venice Commission notes that the
results from a check are formulated in writing and submitted to the judge concerned. The judge
may submit objections to the Inspector General, who must give a reasoned answer.*

(e) The practice of the Inspectorate

52. The referring court is also justified in taking into account the way in which that body exercises
its constitutional responsibilities and its various powers, in particular if it does so, following the
expiry of its members’ terms of office, in a way which could call into question its independence in
relation to the legislature and the executive.*

53. It follows from the requests for a preliminary ruling that the only incident that the referring
court mentions in connection with the Inspectorate’s activities concerns the unlawful
publication, in 2019, on the Inspectorate’s website, of the personal data of several judges and
public prosecutors, which resulted in a fine being imposed on the Inspectorate. Apart from the
fact that that pre-dates the extension of the terms of office at issue, it cannot be regarded as an

% Opinion of the Venice Commission (CDL-AD(2017)018, paragraphs 69, 70 and 73).

1 See, to that effect, judgment of 11 May 2023, Inspectia Judiciard (C-817/21, EU:C:2023:391, paragraphs 56 and 57).
# Article 62(7) of the Law on Credit Institutions.

# Opinion of the Venice Commission (CDL-AD(2017)018, paragraph 73).

# See, to that effect, judgment of 19 November 2019, A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court)
(C-585/18, C-624/18 and C-625/18, EU:C:2019:982, paragraph 144).
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illustration of a direct or indirect external influence, of the executive or the legislature, or as the
occurrence or persistence of misuse of powers on the part of the Inspectorate’s members, the
object or effect of which is to exert pressure on those who have the task of adjudicating in a
dispute or of ensuring political control over their activity. According to the information provided
by the referring court, the wrongful publication resulted from the individual misconduct of an
Inspectorate official, who was neither the Inspector General nor an inspector, and who had failed
to anonymise the data prior to publication and was later dismissed.

(f) The period of extension of the terms of office

54. The relevant factors of the national legal and factual context which the referring court must
take into account include the period of extension of the terms of office, which in the present case
was more than three years at the time the case was brought before the referring court. In that
regard, in response to the referring court’s assertion that the Inspectorate continues to perform
its functions ‘without a clearly defined end date’, the Bulgarian Government and the Inspectorate
have submitted that the Konstitutsionen sad (Constitutional Court), in its 2022 judgment, clearly
stated that the duration of the exercise of its functions depends on the occurrence of a certain
future event, namely ‘until the election by the National Assembly of the Inspector General or of
the inspectors’.

55. It is common ground that the Inspectorate’s members continue to exercise their functions
despite their terms of office having expired, owing to the inability of the National Assembly to
elect their successors in 2020. The file submitted to the Court contains no evidence to suggest
that the situation will be remedied in the near future. Apart from the absence of any legal
anti-deadlock mechanism, consisting in the lowering of the qualified majority required or
transferring the power of appointment to a neutral entity, it is telling that there are no fewer than
five other independent supervisory authorities which also operate on the basis of an expired term
of office.* It thus appears, subject to verification by the referring court, that the period for which
the inspectors continue to exercise their functions, after the expiry of their term of office, depends
on the occurrence of a future event without a certain date, which means that the period of
extension of those terms of office can therefore be regarded as indefinite. The suspension of the
Inspectorate’s activities for an undefined period following the deadlock in the appointment
process is undeniably worrying, but an indefinite extension of the terms of office of its members
is even more concerning.

56. It seems to me that the legitimate concerns described above with regard to the selection of
candidates for the posts of inspectors, the method of appointing the persons concerned, their
possible dismissal by one fifth of the members of Parliament, the overlapping of the competences
of the Inspectorate and the SJC due to a lack of detail in the applicable legislation and the extent of
the Inspector General’s powers are aggravated by the fact that the Inspectorate’s members remain
in post even though their terms of office expired in January or February 2020.* Despite the
absence, in the file submitted to the Court, of a concrete example of a review procedure or a

% See the Commission’s 2022 and 2023 reports on the rule of law in Bulgaria. It is interesting to note that a similar situation occurred with
regard to the former Inspector General, whose term of office was effectively extended for two years, and to recall that legislative or
constitutional amendments relating to changes in the Inspectorate’s composition have remained at the discussion stage.

% This is highlighted, in essence, by the Commission in its 2022 report on the rule of law in Bulgaria, while noting the increasing concerns
over the functioning and composition of the SJC, including in the context of disciplinary proceedings.
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proposal for disciplinary proceedings indicative of external influence or misuse of power by the
Inspectorate, the continued operation of such a body, without a precise and definite time limit,
only increases the risk of such an event occurring.*

57. Apart from the uncertainties surrounding changes in the individual circumstances of the
Inspectorate’s members, the a priori indefinite extension of the terms of office of the persons
concerned, without efforts being made in the short term to break the deadlock in electing new
members of that body, deprives the relevant constitutional mechanism of all meaning. Moreover,
taking into account the composition and functioning of the Inspectorate, it gives rise to legitimate
doubts, in the minds of subjects of the law, as regards the imperviousness of the Inspectorate to
external factors, and, in particular, to the direct or indirect influence of the legislature, and as
regards its neutrality with respect to the interests before it, but also as to whether they may lead
to that body not being seen to be independent or impartial with the consequence of prejudicing
the trust which justice in a democratic society must inspire in subjects of the law.* In such a
situation, the Inspectorate cannot be regarded as being able to operate above all suspicion of
partiality in all circumstances.*

58. The extension of the terms of office of members of a body such as the Inspectorate should, in
my opinion, be permitted only in exceptional cases and on a temporary basis. This implies a return
to normal as soon as possible, which is difficult to reconcile with the strict application of the
principle of continuity, which must not lead, so as not to result in a breach of the principle of
proportionality, to the possibility of an indefinite extension of a term of office which has expired
and which, as in the present case, may not be renewed immediately. The established extension of
the terms of office of the Inspectorate’s members for more than three years, with no reasonable
prospect of an end to the deadlock in the near future, is neither exceptional nor temporary in
nature. Lastly, I would add that the functional status quo is incapable of holding to account a
delinquent political authority seeking, where necessary, to maintain in office individuals with
similar political affinities and to avoid electing new members of the Inspectorate on the basis of a
more open method of candidate selection.

59. In the light of the foregoing considerations, the answer to the first question referred for a
preliminary ruling should be that the second subparagraph of Article 19(1) TEU, read in
conjunction with Article 47 of the Charter, must be interpreted as precluding legislation, as
interpreted by national case-law, which authorises members of a body who are elected by
Parliament for terms of office of a predetermined duration, which may not be renewed
consecutively, and who are empowered to scrutinise the activities and integrity of judges and
public prosecutors and to propose the initiation of disciplinary proceedings against them, de
facto to continue to exercise their functions indefinitely after their term of office has expired,
without efforts being made in the short term to break the deadlock in electing new members of
that body, where that legislation has not been designed in such a way that there can be no
reasonable doubt, in the minds of individuals, as regards the use of the powers and functions of
that body as an instrument to exert pressure on, or political control over, the activity of those
judges and public prosecutors.

# In the judgment of 8 April 2014, Commission v Hungary (C-288/12, EU:C:2014:237, paragraphs 52 and 53), relating to national legislation
prematurely bringing to an end the term served by the head of a data protection supervisory authority, the Court held that operational
independence is not sufficient in itself to protect supervisory authorities from all external influence and that the mere risk that the State
scrutinising authorities could exercise a political influence over the decisions of the supervisory authorities is enough to hinder the latter
in the independent performance of their tasks.

% See, to that effect, judgment of 19 November 2019, A. K. and Others (Independence of the Disciplinary Chamber of the Supreme Court)
(C-585/18, C-624/18 and C-625/18, EU:C:2019:982, paragraph 153).

¥ See, by analogy, judgment of 8 April 2014, Commission v Hungary (C-288/12, EU:C:2014:237, paragraph 55).
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B. The third question referred for a preliminary ruling

60. The third question referred for a preliminary ruling asks the Court of Justice to determine
whether a court which authorises a State authority to access personal data concerning the
account balances of judges and public prosecutors as well as of their families determines the
purposes or means of processing and may therefore be classified as a ‘controller’ within the
meaning of Article 4(7) of the GDPR.

61. To answer that question, a clearer picture is needed of the scope and place of the ‘processing’
of personal data at issue in the main proceedings.*

62. In that regard, it must be pointed out that the concept of ‘processing’ includes any operation
which is performed on personal data or on sets of personal data, whether or not by automated
means, such as, inter alia, ‘collection’, ‘consultation’, ‘use’, ‘disclosure by transmission,
dissemination or otherwise making available’. Furthermore, it is apparent from that definition
that the processing of personal data may consist in one or a number of operations, each of which
relates to one of the different stages that the processing of personal data may involve.*!

63. Itis apparent from the requests for a preliminary ruling that the judicial authority authorises a
bank to disclose to the Inspectorate information relating to the accounts and deposits of judges
and public prosecutors and of their family members. The Inspectorate then collects, consults and
uses that information, which was held by the bank, to identify potential conflicts of interest. It
follows that the disclosure of the information covered by banking secrecy authorised by the
judicial authority is regarded as a processing operation, which is part of a process consisting of
several steps involving the bank, the judicial authority and the Inspectorate in turn.

64. That being the case, it must be determined whether the court authorising that disclosure can
be classified as a ‘controller’ within the meaning of Article 4(7) of the GDPR.

65. On that point, it should be borne in mind that the objective pursued by the GDPR, as is set out
in Article 1 thereof and in recitals 1 and 10 thereof, consists, inter alia, in ensuring a high level of
protection of the fundamental rights and freedoms of natural persons, in particular their rights to
privacy with respect to the processing of personal data, as enshrined in Article 8(1) of the Charter
and Article 16(1) TFEU. To that end, the EU legislature has adopted a broad definition®* of the
concept of ‘controller’, the objective of which is to ensure effective and complete protection of
data subjects.*

* It must be noted that the concept of ‘controller’ presupposes the existence of ‘processing’ of personal data. See, to that effect, judgment of
11 January 2024, Etat belge (Data processed by an official journal) (C-231/22, EU:C:2024:7, paragraph 26).

1 Judgment of 29 July 2019, Fashion ID (C-40/17, EU:C:2019:629, paragraph 72). For the sake of completeness, I would point out that that
judgment concerns the interpretation of the concept of ‘processing’ as defined in Article 2(b) of Directive 95/46/EC of the European
Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal data and on
the free movement of such data (OJ 1995 L 281, p. 31). Although that directive is no longer in force and has been replaced by the GDPR,
the interpretation given by the Court remains relevant within the context of the application of the GDPR. The definition of that concept
remains identical in both instruments, save for minor formal modifications.

2 Judgment of 24 February 2022, Valsts ienémumu dienests (Processing of personal data for tax purposes) (C-175/20, EU:C:2022:124,
paragraph 35).

5 Judgment of 7 March 2024, IAB Europe (C-604/22, EU:C:2024:214, paragraphs 53 to 55 and the case-law cited).
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66. The concept of ‘controller’ is inextricably linked to the control that a person or entity
exercises over the processing of personal data.** More specifically, Article 4(7) of the GDPR
defines the concept of ‘controller’ as the natural or legal person, public authority, agency or any
other body which, alone or jointly with others, determines the purposes and means of the
processing.” That article also states that, where the purposes and means of such processing are
determined, inter alia, by the law of a Member State, the controller or the specific criteria for its
nomination may be provided for by that law.

67. It therefore follows from the wording of that article that the controller is identified according
to two methods. It must be examined whether a legal person or entity determines, alone or jointly
with others, the purposes and means of the processing at issue or whether those purposes and
means are determined by national law.

68. Where the purposes and means of the processing are determined by national law, it must,
according to the most recent case-law, be ascertained whether that law nominates the controller
or provides for the specific criteria for its nomination. The nomination of the controller by
national law may not only be explicit but also implicit. In the latter case, that determination must
nevertheless be derived with sufficient certainty from the role, task and powers conferred on the
person or entity concerned.

69. In the present case, it is apparent from the requests for a preliminary ruling that, under
Article 132a(6) of the Bulgarian Constitution, the Inspectorate is responsible, inter alia, for
carrying out checks in respect of the integrity and conflicts of interest of judges and public
prosecutors. As such, it is to verify, in accordance with the Law on the Judiciary,” the
declarations of assets and interests that judges and public prosecutors must send to it. The
Inspectorate is to publish those declarations on its website and keep them in an electronic public
register.”® Furthermore, it is clear from Article 20 of the Law on the protection of personal data
that the Inspectorate’s members may not disclose information consisting of a secret protected by
law, of which they have acquired knowledge in the performance of their activities.

70. In order to perform its tasks, the Inspectorate may obtain information from a banking
institution relating to the accounts and deposits of judges and public prosecutors and of their
family members. The proceedings before the referring court fall within that framework. If the
data subjects have not consented to that disclosure, the Inspectorate may, pursuant to

*  See, on that point, Guidelines 07/2020 on the concepts of controller and processor in the GDPR, adopted on 7 July 2021, available at
https://www.edpb.europa.eu/system/files/2023-10/EDPB_guidelines_202007_controllerprocessor_final_en.pdf, paragraph 20, according
to which ‘the controller concept refers to the controller’s influence over the processing, by virtue of an exercise of decision-making power.
A controller is a body that decides certain key elements about the processing.’

% The term ‘purposes’ refers to the ‘why’ of the processing of personal data — in other words, the reasons for that processing and the
objectives it pursues. The term ‘means’ refers to the ‘how’ of the processing — in other words, the manner in which it is carried out. The
means of processing therefore encompass the technical and organisational elements of it, such as the storage, accessibility and the length
of time for which the personal data will be stored. See, to that effect, Bygrave, L.A. and Tosoni, L., ‘Article 4(7). Controller’, in Kuner, C.,
Bygrave, L.A., Docksey, C. and Drechsler, L. (eds), The EU General Data Protection Regulation (GDPR): A Commentary, Oxford
University Press, Oxford, 2020, p. 150.

% Judgment of 11 January 2024, Etat belge (Data processed by an official journal) (C-231/22, EU:C:2024:7, paragraphs 29 and 30). See also
Guidelines 07/2020 on the concepts of controller and processor in the GDPR, adopted on 7 July 2021, paragraph 24, according to which,
‘more commonly, rather than directly appointing the controller or setting out the criteria for its appointment, the law will establish a task
or impose a duty on someone to collect and process certain data. In those cases, the purpose of the processing is often determined by the
law. The controller will normally be the one designated by law for the realisation of this purpose, this public task’.

57 Irefer to Article 54(1)(8), Article 175a(1) and Article 175b(4) of the Law on the Judiciary.

% Those requirements are provided for in Article 175¢(6) and Article 175d(1) of the Law on the Judiciary.
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Article 175e(6) of the Law on the Judiciary and Article 62(6) of the Law on Credit Institutions,
apply to the rayonen sad (district court) to order the bank to disclose the data covered by banking
secrecy.

71. According to Article 62(7) of the Law on the Judiciary, the referring court must adopt a
decision no later than 24 hours after the submission of that request, specifying the period to
which the information sought covered by banking secrecy pertains. It is clear from the
information provided by the referring court® and from the observations submitted by the
Bulgarian Government® that the rayonen sad (district court) merely ascertains, first, whether the
request emanates from a public authority or public body, as provided for in Article 62(6) of the
Law on Credit Institutions, and second, that the persons whose accounts are the subject of the
request for the lifting of banking secrecy are required to make a declaration under the Law on the
Judiciary.

72. It follows from that that, in the procedure established by Bulgarian law, the rayonen sad
(district court) simply exercises, as the referring court points out, formal control over the
Inspectorate’s requests for disclosure of information covered by banking secrecy.

73. In that regard, I note that that court must rule on the requests made before it by the
Inspectorate within a particularly short period of time, without being able to assess either how
that disclosure is relevant to the objective of identifying conflicts of interest or how the data are
to be provided to and subsequently used by the Inspectorate. Furthermore, the bank discloses
that information directly to the Inspectorate, which must ensure its confidentiality. The
Inspectorate examines the accounts of the judges and public prosecutors and of their family
members to determine the amount of their assets. In accordance with the task conferred on it by
the Bulgarian Constitution, it also carries out checks in respect of the integrity of the judges and
public prosecutors and investigates whether any conflicts of interest exist.

74. infer from that that the court does not have the power to determine the purposes and means
of the processing of personal data covered by banking secrecy.

75. By contrast, it is clear that Bulgarian law has determined, at least implicitly, the purposes and
means of the processing of the data and has designated the Inspectorate as a controller within the
meaning of Article 4(7) of the GDPR.

76. Similarly, it follows from that determination of the purposes and means of the processing that,
given the role, task and powers conferred on it by national law, the court, which authorises the
disclosure of that information to the Inspectorate, has not been designated by the Bulgarian
legislature to have such responsibility. Moreover, it seems to me that the mere fact that the
disclosure of that information is subject to authorisation granted by a court cannot be sufficient
to characterise that court as the ‘controller’ in respect of those data. Indeed, it is inferred from
the foregoing that that authorisation has no other purpose than to allow the Inspectorate to
process the personal data disclosed to it by the bank, in accordance with the purposes and means
determined by Bulgarian law.

77. In the light of all those factors, it appears to me that the court that grants a public authority
access to the account balances of judges and public prosecutors and of their family members,

subject only to verifying that the request has been made by such an authority and that it concerns

% See paragraph 63 of the order for reference in Case C-332/23.
% See paragraph 26 of those observations.
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persons required to declare their assets, cannot, in view of the role, tasks and powers conferred on
it by national law, be classified as the controller in respect of such personal data within the
meaning of Article 4(7) of the GDPR.

C. The sixth question referred for a preliminary ruling

78. The sixth question referred for a preliminary ruling is raised independently of the answer that
the Court is to give to the third and fourth questions. The referring court seeks, in essence, to
ascertain whether Article 79(1) of the GDPR, read in conjunction with Article 47 of the Charter,
requires the judicial authority which decides on the request for disclosure of personal data made
by a State authority to grant of its own motion protection to the persons whose data are
concerned, by requiring that State authority to provide it with information on the security
measures taken pursuant to Article 33(3)(d) of the GDPR and on their effective implementation,
where it is known that that authority has committed a security breach in respect of personal data
in the past.

79. In that regard, the referring court notes that the procedure before it is not adversarial in so far
as the persons concerned by the request for the disclosure of the account balances of the judges
and public prosecutors and of their family members are not parties to those proceedings.® It
takes the view that, were it to confine itself, as required by Bulgarian law, to a purely formal
examination of those requests, the data subjects would be deprived of the right to an effective
judicial remedy guaranteed by the provisions of Article 79(1) of the GDPR, read in conjunction
with Article 47 of the Charter.

80. It follows from that that, in order to answer the question referred, it is necessary to establish
whether those provisions impose an obligation on the court adopting a decision in such
proceedings to review of its own motion whether the measures aimed at preventing any further
security breach in respect of the personal data whose disclosure is requested are sufficient.

81. In my opinion, it is apparent from the subject matter of the provisions of Article 79(1) of the
GDPR that the answer to that question can only be in the negative.

82. In that regard, it seems to me that the issue regarding the security of the information covered
by banking secrecy raised by the referring court must be assessed in the light of the controller’s
obligations, as summarised below.

83. In the first place, the controller is required to prevent any security breach in respect of
personal data. More specifically, under Article 5(2) of the GDPR, the controller is responsible for,
and must be able to demonstrate compliance with, the principles relating to the processing of the
data set out in paragraph 1 of that article. In particular, the controller must, in accordance with the
principle of integrity and confidentiality of personal data laid down in Article 5(1)(f) of that
regulation, make sure that such data are processed in a manner that ensures appropriate security
of those data, using appropriate technical or organisational measures. According to Article 32(1)
of the GDPR, those measures must ensure a level of security appropriate to the risk represented by
the processing.

' It is also worth stating that under Article 62(7) of the Law on Credit Institutions, the decision of the rayonen sad (district court) is not
open to challenge.
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84. In the second place, the controller is required to react to any security breach in respect of
personal data. In that respect, Article 33(1) of the GDPR requires the controller to notify the
breach in question to the competent supervisory authority by describing, in accordance with
paragraph 3(d) of that article, the measures proposed to be taken to address the breach,
including, where appropriate, measures to mitigate its possible adverse effects.

85. It is in the context of those provisions that the subject matter of the legal action provided for
in Article 79(1) of the GDPR should be examined. On that point, it should be recalled that, in
Chapter VIII of that regulation, entitled ‘Remedies, liability and penalties’, the EU legislature has
established, for the benefit of the data subjects, different remedies before the administrative or
judicial authorities, it being understood that each of those remedies must be capable of being
exercised without prejudice to the others. ®

86. First of all, Article 77(1) of the GDPR provides that every data subject is to have the right to
lodge a complaint with a supervisory authority, if the data subject considers that the processing
of personal data infringes that regulation. Next, according to Article 78(1) of that regulation,
each natural or legal person is to have the right to an effective judicial remedy against a legally
binding decision of a supervisory authority concerning them.

87. Lastly, Article 79(1) of the GDPR, entitled ‘Right to an effective judicial remedy against a
supervisory authority’, guarantees every data subject the right to bring an action where he or she
considers that his or her rights under that regulation have been infringed as a result of the
processing of his or her personal data in non-compliance with that regulation. According to the
case-law of the Court, that article does not exempt the data subject from his or her obligation
under Article 82(1) of that regulation to prove that he or she has actually suffered material or
non-material damage. ®

88. To my mind, it follows unambiguously from the wording of those last two articles that the
action brought against a controller or a processor is intended to repair the damage caused by the
previous infringement of the rights conferred by the GDPR. By contrast, it cannot be inferred from
the wording of those articles that a court would be obliged to ascertain preventively that the
controller in respect of the personal data has adopted measures capable of avoiding any
subsequent infringement of those rights.

89. That being the case, it is necessary to examine how the provisions of Article 47 of the Charter
affect the interpretation of Article 79(1) of the GDPR.

90. As is clear from recital 141 of that regulation, * the provisions of Article 79(1) are intended to
implement the right to an effective remedy enshrined in Article 47 of the Charter. In other words,
the EU legislature had already incorporated that right when drafting the provisions governing the
action that the data subject may bring against the controller.

¢ Judgment of 12 January 2023, Nemzeti Adatvédelmi és Informdciészabadsdg Hatésdg (C-132/21, EU:C:2023:2, paragraph 34).

% Judgment of 11 April 2024, juris (C-741/21, EU:C:2024:288, paragraph 39). Conversely, in an action for damages under Article 82 of the
GDPR, the controller in question bears the burden of proving that the security measures implemented by it are appropriate pursuant to
Article 32 of that regulation. See, to that effect, judgment of 14 December 2023, Natsionalna agentsia za prihodite (C-340/21,
EU:C:2023:986).

That recital states that ‘every data subject should have the right to lodge a complaint with a single supervisory authority, in particular in
the Member State of his or her habitual residence, and the right to an effective judicial remedy in accordance with Article 47 of the
Charter if the data subject considers that his or her rights under this Regulation are infringed or where the supervisory authority does not
act on a complaint, partially or wholly rejects or dismisses a complaint or does not act where such action is necessary to protect the
rights of the data subject’ (emphasis added).
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91. It follows that, according to the case-law of the Court, the characteristics of the remedies
provided for in Article 77(1), Article 78(1) and Article 79(1) of the GDPR must be established in
accordance with the right to effective judicial protection. From that point of view, it is for the
Member States to ensure, within the scope of their procedural autonomy, that the arrangements
for the exercise of those remedies effectively allow the data subjects to seek the protection of the
rights conferred on them by that regulation. %

92. It is in the light of all those factors that the role conferred on the referring court by the
Bulgarian legislature must be examined.

93. It is true that the Bulgarian legislature has decided that, in non-adversarial proceedings, the
court conducts a purely formal review of the requests submitted to it by the Inspectorate for the
disclosure of the account balances of judges and public prosecutors and of their family members.
That being the case, and despite its limited powers, it does not follow in any way from Article 79(1)
of the GDPR that that court should, before deciding on those requests, have the power to review of
its own motion whether the measures taken to prevent any subsequent security breach in respect
of personal data are sufficient.

94. 1 consider that, for the reasons I have already set out, national law has designated the
Inspectorate as the controller in respect of the processing of information covered by banking
secrecy the disclosure of which is ordered by the judicial authority. It follows that, in that
capacity, the Inspectorate is required to take all the measures provided for by the GDPR such as
to ensure the security of the information it has collected.

95. From that perspective, it is sufficient, in order to comply with the system implemented by the
GDPR, that, in accordance with Article 79(1) of that regulation, the persons concerned by that
disclosure may, in the event of infringement of the rights conferred on them by that regulation,
bring an action against the Inspectorate in accordance with the procedural rules guaranteeing
observance of the right to effective judicial protection enshrined in Article 47 of the Charter.*

96. In the light of all those considerations, I suggest that the Court answer that, subject to the
foregoing reservation, Article 79(1) of the GDPR, read in conjunction with Article 47 of the
Charter, does not require the court which, in accordance with national law, is responsible, in
non-adversarial proceedings, for ruling on a request for the disclosure of the account balances of
judges and public prosecutors and of their family members, to ascertain of its own motion that the
controller has adopted measures such as to prevent any subsequent security breach in respect of
those personal data.

% See, to that effect, judgment of 12 January 2023, Nemzeti Adatvédelmi és Informdcidszabadsdg Hatdosdg (C-132/21, EU:C:2023:2,
paragraphs 51 and 52 and the case-law cited).

% On that point, I note that Article 39 of the Law on the protection of personal data provides that the data subject, in the event of
infringement of his or her rights under the GDPR and that law, may challenge the acts and actions of the controller and the processor
before a court. In those proceedings, the data subject may claim compensation for the damage he or she has suffered as a result of the
unlawful processing of personal data by the controller or the processor.
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VI. Conclusion

97. In the light of the foregoing considerations, I propose that the Court answer the first, third
and sixth questions referred by the Sofiyski rayonen sad (Sofia District Court, Bulgaria) as follows:

(1) The second subparagraph of Article 19(1) TEU, read in conjunction with Article 47 of the

Charter of Fundamental Rights of the European Union,

must be interpreted as precluding legislation, as interpreted by national case-law, which
authorises members of a body who are elected by Parliament for terms of office of a
predetermined duration, which may not be renewed consecutively, and who are empowered
to scrutinise the activities and integrity of judges and public prosecutors and to propose the
initiation of disciplinary proceedings against them, de facto to continue to exercise their
functions indefinitely after their term of office has expired, without efforts being made in the
short term to break the deadlock in electing new members of that body, where that legislation
has not been designed in such a way that there can be no reasonable doubt, in the minds of
individuals, as to the use of the powers and functions of that body as an instrument to exert
pressure on, or political control over, the activity of those judges and public prosecutors.

(2) Article 4(7) of Regulation (EU) 2016/679 of the European Parliament and of the Council of

27 April 2016 on the protection of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing Directive 95/46/EC (General Data
Protection Regulation),

must be interpreted as meaning that the court that grants a public authority access to the
account balances of judges and public prosecutors and of their family members, subject only
to verifying that the request has been made by such an authority and that it concerns persons
required to declare their assets, cannot, in view of the role, tasks and powers conferred on it by
national law, be classified as the controller in respect of such personal data.

(3) Article 79(1) of Regulation 2016/679, read in conjunction with Article 47 of the Charter of

26

Fundamental Rights,

must be interpreted as meaning that the court which, in accordance with national law, is
responsible, in non-adversarial proceedings, for ruling on a request for the disclosure of the
account balances of judges and public prosecutors and of their family members, is not
required to ascertain of its own motion that the controller has adopted measures such as to
prevent any subsequent security breach in respect of those personal data. Nevertheless,
national law must provide that the procedural rules for the legal action that the persons
concerned by such disclosure may bring against the controller, pursuant to Article 79(1),
safeguard the right to effective judicial protection, enshrined in Article 47 of the Charter of
Fundamental Rights.
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