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1. This preliminary reference concerns the
classification of underwriting guarantee ser-
vices for the purposes of VAT.

2. Share underwriting guarantee services
generally refer to a situation where an under-
writer guarantees, for a certain fee, to pur-
chase or subscribe (in the case of a new issue
of shares) the parts of the shares which can-
not be sold or subscribed on the market. The
aim of such services is, therefore, to ensure
that the share issue or sale will be fully sub-
scribed or purchased, and that the issuer will
receive a certain amount of capital.

3. In the present case certain limited compa-
nies sought underwriting guarantee services
with such an aim. The underwriter (Skan-
dinaviska Enskilda Banken (‘SEB’)) under-
took to acquire shares not subscribed during
the time within which the subscription of
shares was to be completed, in exchange for
commission.

1 — Original language: English.

4. The main issue is whether and if so under
which provision of Article 13B of the Sixth
VAT Directive? that underwriting guarantee
service should be classified. Three provisions
of Article 13B of that directive are of par-
ticular relevance: insurance transactions in
Article 13B(a); granting of credit and credit
guarantees in Article 13B(d)(1) and (2); and
transactions in shares and other securities in
Article 13B(d)(5).

5. The classification of underwriting guar-
antee services represents somewhat of a

2 — Sixth Council Directive 77/388/EEC of 17 May 1977 on the
harmonisation of the laws of the Member States relating to
turnover taxes - Common system of value added tax: uni-
form basis of assessment (‘Sixth VAT Directive’) (O] 1977
L 145, p. 1). Article 13B(a) and (d) of the Sixth VAT Directive
is now Article 135(1) of Council Directive 2006/112/EC of
28 November 2006 on the common system of value added
tax (O] 2006 L 347, p. 1) (‘the VAT Directive’), which replaces
the Sixth VAT Directive with effect from 1 January 2007 (see
the Correlation Table in Annex XII to the VAT Directive).
The aim of the VAT Directive is to present the applicable
provisions in a clear and rational manner, consistent with
the principle of better regulation (recital 3 in the preamble).
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difficult task considering the fact that the
economic reality of services relating to corpo-
rate finance offered on financial markets, be-
ing dynamic in nature, does not fit easily into
the static, pre-determined provisions that the
legislation provides for.

I — Legal framework

The Sixth VAT Directive

6. Article 2(1) of the Sixth VAT Directive
concerns its scope. It states that ‘the supply
of goods or services effected for considera-
tion within the territory of the country by a
taxable person acting as such’ shall be subject
to VAT.

7. Article 13B of the Sixth VAT Directive
concerns exemptions from VAT. As far as is
relevant for the purposes of the present case
that Article states that the following shall be
exempt from VAT:

‘(a) insurance and reinsurance transactions,
including related services performed by in-
surance brokers and insurance agents.
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(d) 1. the granting and the negotiation of
credit and the management of credit by
the person granting it.

2. the negotiation of or any dealings in
credit guarantees or any other security
for money and the management of credit
guarantees by the person who is granting
the credit.

5. transactions, including negotiation,
excluding management and safekeeping,
in shares, interests in companies or asso-
ciations, debentures and other securities,
excluding:

— documents title to

goods,

establishing

— the rights or securities referred to in
Article 5(3).3

3 — Article 5 of the Sixth VAT Directive refers to rights to dis-
pose of tangible property as owner, and Article 5(3) lists what
is to be considered as tangible property, including shares or
interests equivalent in shares giving the holder de jure or
de facto rights of ownership or possession over immovable
property or part thereof.
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National legislation’

8. Under Chapter 1, Article 1, of mervird-
esskattelagen (Law on VAT) (1994:200)
(‘ML’), VAT is to be paid on supplies within
the territory of the State of goods or services
which are subject to tax and carried out as
part of a professional activity. The provision
is intended to implement Article 2(1) of the
Sixth VAT Directive and Article 2(1) of the
VAT Directive.

9. Under Chapter 3, Article 9, of the ML,
supplies of banking and financial services and
transactions involving securities are exempt
from taxation. Transactions involving secu-
rities means, inter alia, sales of shares, other
interests or claims. Under Article 10, supplies
of insurance and reinsurance services are tax
exempt. The provisions are intended, inter
alia, to implement Article 13B(a) and (d)(1),
(2) and (5) of the Sixth VAT Directive and
Article 135(1)(a) to (c¢) and (f) of the VAT
Directive.

II — Facts and questions referred

10. The case concerns a VAT group ‘SEB AB
Momsgrupp’ (‘SEB Momsgrupp’) of which a
bank, SEB, is the group leader. At the mate-
rial time SEB and another company in the
SEB Momsgrupp supplied services to limited
companies which were about to carry out a
new share issue. The service provided by SEB
consisted in the provision of an underwriting
guarantee.

11. SEB Momsgrupp took the view that the
underwriting guarantee services were tax ex-
empt and therefore did not charge or account
for VAT in respect of them. Skatteverket (the
Swedish tax authority) subsequently audited
the group and levied additional output VAT
for the period in question. SEB Momsgrupp
appealed against that decision and were un-
successful before both Lénsritten i Stock-
holms lan (County Administrative Court for
Stockholm) and Kammarritten i Stockholm
(Stockholm Administrative Court of Appeal).

12. The dispute before Regeringsritten (the
Supreme Administrative Court) essentially
concerns the question whether the under-
writing guarantees can be exempt. Accord-
ing to that court the supply of such guaran-
tees can be provided either independently or
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together with services in connection with the
issuing of shares.

13. In those circumstances Regeringsratten
asks the Court of Justice to make a prelimi-
nary ruling on the following question:

‘Is Article 13B of the Sixth VAT Directive (Ar-
ticle 135(1) of the [VAT Directive]) to be in-
terpreted as meaning that the tax exemptions
provided for therein also include services
(underwriting) which involve a credit institu-
tion providing, for consideration, a guarantee
to a company which is about to issue shares,
where under that guarantee the credit institu-
tion undertakes to acquire any shares which
are not subscribed within the period for share
subscription?’

III — Analysis

A — The nature of the underwriting guaran-
tee service

14. Underwriting services are classified as
financial services by various EU provisions.
Thus, Directive 2004/39/EC on markets in
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financial instruments qualifies underwriting
as an investment service for the purposes
of that directive.* Furthermore, Directive
2006/49 requires that a credit institution has
a certain amount of capital relating to the
underwriting risks they have undertaken.®
However, the classification of an activity as
a financial service under internal market leg-
islation does not as such determine the VAT
treatment of corresponding transactions.

15. There was some debate at the hearing
about the nature of the underwriting service
guarantee and whether it was to be treated
as part of or ancillary to the general issue of

4 — Annex [, section A(6) of Directive 2004/39/EC of the Euro-
pean Parliament and of the Council of 21 April 2004 on mar-
kets in financial instruments amending Council Directives
85/611/EEC and 93/6/EEC and Directive 2000/12/EC of
the European Parliament and of the Council and repealing
Council Directive 93/22/EEC (O] 2004 L 145, p. 1) (‘Direc-
tive 2004/39’). I note that the various linguistic versions
of that directive use expressions having a slightly different
meaning to that of ‘underwriting” in English. The linguistic
difficulties in this area of law were noted in the First Report
where it was noted that ‘since Council directives are authen-
tic in the languages of the Member States to which they are
addressed, they must of necessity try to avoid wherever pos-
sible the use of legal concepts or expressions which mean dif-
ferent things in different countries. Unfortunately, this rule
cannot always be observed; and in any case, blind observance
might well produce an intelligible phraseology which itself
could give rise to divergent interpretations. (See First Report
from the Commission to the Council on the application of
the common system of value added tax, submitted in accord-
ance with Article 34 of the Sixth Council Directive (77/388/
EEC) of 17 May 1977 (COM (83) 426 final).

5 — Annex I, title ‘underwriting, paragraph 41 of Directive
2006/49/EC of the European Parliament and of the Coun-
cil of 14 June 2006 on the capital adequacy of investment
firms and credit institutions (recast) (OJ 2006 L 177, p. 201)
(‘Directive 2006/49’). The same linguistic problem exists in
this directive as in Directive 2004/39 (see footnote 4).
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shares (and thus to be treated in the same
way for tax purposes), or as an independent
service.

16. It emerged that the scope of underwrit-
ing services is understood differently in the
Member States. Some, such as Ireland, con-
sider as underwriting the provision of a bun-
dle of services including advice regarding the
share issue, marketing and distribution of
shares as well as the guarantee that the finan-
cial institution also underwrites the shares if
necessary. In Sweden, however, the under-
writing guarantee services may and do occur
independently of other services connected to
the issuing of shares.

17. SEB, Sweden and Skatteverket are unani-
mous in submitting that the underwriting
guarantee can be provided independently.
The referring court also stated as much in
the order for reference. In addition, SEB con-
firmed at the hearing that in the present case
SEB gave the guarantee to underwrite the
shares, while the issuing of the shares was
carried out by another undertaking.

18. It is therefore clear that the underwriting
guarantee service should be treated indepen-
dently in the present case, and not as ancillary
to the other services provided in an issue of
shares.

B — Interpreting Article 13B of the Sixth VAT
Directive

19. Before analysing the three relevant pro-
visions in question a few general remarks
should be made.

20. First, the concepts in question are inde-
pendent concepts of EU law and thus should
be interpreted uniformly to avoid divergences
in the application of the VAT system between
Member States. ® They should also be placed
in the general context of the common system
of VAT.”

21. Secondly, according to the Court’s case-
law, the exemptions in Article 13B of the
Sixth VAT Directive should be interpreted
restrictively since they are exceptions to the
general rule that VAT is charged on all sup-
plies of goods and services. ®

22. Thirdly, it is not clear what the reason
for exempting financial transactions is since
the travaux preparatoires do not deal with
that point. According to the Court’s case-law,

6 — Case C-2/95 SDC [1997] ECR 1-3017, paragraph 21; Case
C-472/03 Arthur Andersen [2005] ECR I-1719, paragraph 25;
Case C-240/99 Skandia [2001] ECR 1-1951, paragraph 23.

7 — Recital 11 of the Sixth VAT Directive. See also Case
C-242/08 Swiss Re Germany Holding [2009] ECR 1-10099,
paragraph 33 and case-law cited there.

8 — Skandia, cited in footnote 6, paragraph 32; Arthur Andersen,
cited in footnote 6, paragraph 24; SDC, cited in footnote 6,
paragraph 20 and case cited there.
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however, the purpose of exempting financial
transactions is to alleviate the difficulties con-
nected in determining the tax base and the
amount of VAT deductible, as well as to avoid
the increase in the cost of consumer credit.’

1. Insurance transactions

23. Insurance transactions are exempt by
Article 13B(a) of the Sixth VAT Directive.
That article states that ‘Member States shall
exempt...insurance and reinsurance transac-
tions, including related services performed by
insurance brokers and insurance agents’

24. Insurance transactions are not defined
in the Sixth VAT Directive, or in the insur-
ance directives.'® The Court first provided a

9 — Case C-455/05 Velvet & Steel Immobilien [2007] ECR
1-3225, paragraph 24 and order of 14 May 2008 in
Joined Cases C-231/07 and C-232/07 Tiercé Ladbroke,
paragraph 24.

10 — See for example Council Directive 84/641/EEC of
10 December 1984 amending, particularly as regards tour-
ist assistance, the First Directive (73/239/EEC) on the coor-
dination of laws, regulations and administrative provisions
relating to the taking-up and pursuit of the business of
direct insurance other than life assurance (O] 1984 L 339,
p. 21).
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definition of that expression in CPP," where
it held that the essential characteristics of an
insurance transaction are that the insurer
undertakes, in return for prior payment of a
premium, to provide the insured, in the event
of materialisation of the risk covered, with
the service agreed when the contract was
concluded.

25. Thus, the definition of insurance transac-
tion was broad enough to include the provi-
sion by a taxable person who was not himself
an insurer but who made use of the supplies
of an insurer who assumed the risk insured. **

26. From that we can conclude that the focus
is on the nature of the transaction and not on
the person providing the transaction, which
means that a person other than an insurance
company can provide insurance services.

27. SEB argues that these elements are ful-
filled in the present case and that the trans-
actions should be considered exempt under
Article 13B(a) of the Sixth VAT Directive.

11 — Case C-349/96 [1999] ECR I-973.

12 — CPB cited in footnote 11, paragraph 17. Thus, the road
assistance services that a body undertakes to provide to its
members, in return for the payment of a fixed annual sub-
scription have been held to amount to an insurance trans-
action for the purposes of Article 13B(a) of the Sixth VAT
Directive. See Case C-13/06 Commission v Greece [2006]
ECRI-11563.

13 — CPRB cited in footnote 11, paragraph 22.
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28. Skatteverket, on the other hand, consid-
ers that an insurance transaction requires an
element of compensation for loss. It considers
that since there is no compensation for loss
in the present case, the services in question
cannot be exempt under Article 13B(a) of the
Sixth VAT Directive.

29. The ‘loss’ element was included in Ad-
vocate General Fennelly’s definition of an
insurance transaction in CPP, but was not
reproduced by the Court in its judgment in
that case.

30. Inmy view, the crucial difference between
an insurance transaction and the present case
is the situation after the risk has arisen.

31. In an insurance transaction all that is re-
quired when the risk arises is the payment of
an agreed sum or specific performance such

14 — Opinion of Advocate General Fennelly in CPP, cited in
footnote 11, point 34.

as assistance to the insured person,® to the
economic detriment of the insurer. In doing
so the insurer obtains nothing new. '° His gain
is generated in the pre-risk phase.

32. In the present case, however, when the
risk materialises the bank obtains title to the
shares against the agreed price. This entails a
risk of depreciation of the value of the shares
and activation of financing costs relating to
the acquisition. However, no a priori assump-
tion of a final loss can be attributed to such
a situation. This difference means that, in my
view, the present situation is not analogous to
an insurance transaction.

33. The underwriting guarantee services in
the present case cannot therefore be consid-
ered to be an insurance transaction within the
meaning of Article 13B(a) of the Sixth VAT
Directive.

15 — Regarding specific performance see Commission v Greece,
cited in footnote 12.

16 — I note that in certain forms of insurance contracts the
insurer may have a right to redeem the damaged goods
that are insured by the contract. For example, an insurance
company might prefer to take the written-off car and pro-
vide the insured party with the compensation for its value
if it is too costly to repair the damaged car. In my opinion
such action aiming at the limitation of loss is contingent in
its nature, and as such legally different than the obligation
of the underwriter to acquire the unsubscribed shares for
a prefixed price.
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2. Grant of credit and credit guarantees

34. Article 13B(d)(1) and (2) of the Sixth VAT
Directive exempts the ‘granting of credit’ and
‘any dealings in’ credit guarantees or in any
other security for money.

35. SEB argues that the underwriting servic-
es it provides should be exempt under those
provisions since they have the same aim as a
guarantee, namely to raise a specific amount
of capital required, and since they entail the
same risks from the point of view of the lend-
er or the guarantor as the grant of credit.

36. Skatteverket argues that the present situ-
ation does not fall under those provisions
since it is different in nature. According to it,
Article 13B(d)(1) of the Sixth VAT Directive
normally covers a loan or a payment, the con-
sideration for which is the interest charged.
Article 13B(d)(2) of the Sixth VAT Directive
covers only financial engagements, which
Skatteverket interprets to mean an obligation
to pay a sum of money, such as reimbursing a
creditor. According to it, the present case is
more than a simple obligation to pay a certain
sum of money, and is therefore not a finan-
cial engagement in the sense of the Sixth VAT
Directive.
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37. As regards Article 13B(d)(1) of the Sixth
VAT Directive, the Court has explicitly stat-
ed that that Article is not limited to loans or
credits granted by banking and financial in-
stitutions.'” Furthermore, it stated that the
definition is broad enough to cover credit
granted by a supplier of goods in the form of
deferral of payment. '®

38. In my view the present situation does not
amount to a grant of credit because the na-
ture of the transaction is different.

39. When credit is granted the grantor ex-
pects a return of the money it has given in ad-
dition to interest, which amounts to its pay-
ment. In the present situation the bank does
not provide the company with any money
if the risk does not materialise. In the event
that it does, it certainly does not require a
return of the money it has granted or inter-
est. It merely makes a payment in return for
the shares it obtains, which it then sells on to
recoup the money. " Again, it is this mutual
exchange of shares for money which makes it
substantially different in nature from a grant
of credit.

17 — SDC, cited in footnote 6, paragraph 34.

18 — SDC, cited in footnote 6, paragraph 34.

19 — At the hearing SEB stated that legally the underwriter is
obliged to sell the shares acquired as a result of the under-
;«/riting guarantee service as soon as possible, albeit without
0ss.
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40. As regards Article 13B(d)(2) of the Sixth
VAT Directive, some differences exist be-
tween the different language versions of that
provision. The English version of the Sixth
VAT Directive refers to ‘credit guarantees’
while the French text is more broadly worded,
simply referring to guarantees.®® As a result,
in order to clarify its meaning, reference must
be made to the context in which the phrase
occurs and consideration given to the struc-
ture of the Sixth VAT Directive.

41. The travaux preparatoires do not shed
any light on which language version bet-
ter supports the aim of that provision. The
proposal for the Sixth VAT Directive simply
states that the other exemptions, which are
set out in section B, relate to specific fields,
such as insurance, provision of credit and
dealings in currency and on the stock ex-
change, where they are justified for reasons
of general policy common to all the Member
States.? Article 13B(d)(2) of the Sixth VAT
Directive was adopted in the Sixth VAT Di-
rective without having been mentioned in the
proposal or in any amendment.

20 — The Swedish, Finnish, Slovenian and Estonian versions fol-
low the English wording, while the Spanish, German, Por-
tuguese and Danish versions follow the French.

21 — See by analogy SDC, cited in footnote 6, paragraph 22 and
case-law cited there.

22 — Proposal for a Sixth Council Directive on the harmonisa-
tion of the laws of the Member States concerning turnover
taxes, Common system of value added tax: Uniform basis of
assessment (submitted to the Council by the Commission
on 29 June 1973), Bulletin of the European Communities,
Supplement 11/73, p. 15.

42. In spite of this, I do not see a reason
to limit Article 13B(d)(2) of the Sixth VAT
Directive to only credit guarantees. Arti-
cle 13B(d) of the Sixth VAT Directive relates
to banking and financial services, and ex-
empts almost all activities of institutions pro-
viding such services. Since these institutions
can provide both credit guarantees as well as
guarantees in a wider sense, Article 13B(d)
(2) of the Sixth VAT Directive should be
read in the wider sense. ‘Credit guarantees’
mentioned in the English version are merely
an example or a species of the more generic
‘securities for money’ which are also referred
to in that Article.? That conclusion does not
change because the provision in question
is an exemption and thus to be interpreted
strictly, since strictly does not necessarily
mean restrictively. **

43. The potentially wide nature of such a
reading is combated by the limitations given
to that provision by the Court’s case-law. Ac-
cording to that case-law in order to be re-
garded as an exempt transaction the service
provided must, viewed broadly, form a dis-
tinctive whole, fulfilling in effect the specific,
essential functions of a service described in
that provision.”® That means that it has to

23 — See Terra, B. and Kajus, J., A guide to the European VAT
directives (Cd Rom), IBFD, 2004-, 9.3.2.2. ‘Credit Guaran-
tees or any other security for money’

24 — Advocate General Jacobs in Case C-267/00 Zoological Soci-
ety of London [2002] ECR I-3353, point 19.

25 — Swiss Re Germany Holding, cited in footnote 7, para-
graph 45 and case-law cited there.
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relate, as a whole, to the sphere of financial
transactions. %

44. The question therefore arises whether the
assumption of an obligation to subscribe un-
sold shares which are issued for the first time
relates, as a whole, to the sphere of financial
transactions.

45. The Court has not yet provided any
guidance as to the meaning of what exactly
constitutes a financial transaction. In Velvet
& Steel the assumption of the obligation to
renovate a building was not, by its nature, a
financial transaction. In Tiercé Ladbroke the
taking of bets on behalf of a principal who op-
erates a business of taking bets was held not
to amount to a financial transaction. Finally,
in Swiss Re Germany Holding a transfer of a
portfolio of life reinsurance contracts was not
considered to be a financial transaction. >

46. The definition of what constitutes a fi-
nancial transaction should be considered
with regard to the economic context of the

26 — Velvet & Steel, cited in footnote 9, paragraph 22; Tiercé
Ladbroke, cited in footnote 9, paragraph 17 and case-law
cited there.

27 — Swiss Re Germany Holding,
paragraph 48.

cited in footnote 7,
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transaction. Whereas in Velvet & Steel the
transaction did not occur in the financial
markets sphere, in the present case the pro-
vision of underwriting services clearly does.
Support for this view may be found in Direc-
tive 2004/39, which qualifies underwriting
as an investment service for the purposes of
that directive.”® In my opinion, operations of
a financial institution relating to corporate fi-
nance should be considered as occurring in
the sphere of financial transactions, with the
possible exception of such ancillary services
that can also be provided by non-financial
actors such as marketing or legal advice. As
such, the underwriting guarantee service re-
lates to the sphere of financial transactions.

47. Next, it needs to be considered whether
the underwriting guarantee service fulfils the
conditions of a guarantee. That term is not
defined in the directive and it has not previ-
ously been considered in the Court’s case-law
either.

48. In my view, a guarantee is essentially an
assurance that, in the case of default by an-
other, the person acting as guarantor will un-
dertake the necessary performance, usually
payment, that the defaulting party has failed
to make. Guarantees can also be autonomous,

28 — Annex I, section A(6) of Directive 2004/39.
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that is, independent of the performances of
another party such as guarantees relating to
the economic outcome of a project (‘no-loss
guarantees’). However, such guarantees are
situated at the outskirts of the meaning of the
concept.

49. In the present case, there is no specified
‘other party’ that could be identified as guar-
anteed by SEB even though the guarantee
obviously covers situations where an initial
promise to subscribe shares is not honoured
by an investor. The defaulting party is the
market as such. In my opinion the notion of a
guarantee provided for in Article 13B(d)(2) of
the Sixth VAT Directive cannot be stretched
to cover such situations.

50. Therefore, in my view, the underwriting
guarantee services described in the present
case do not fit into Article 13B(d)(1) and (2)
of the Sixth VAT Directive and cannot be ex-
empt under it.

3. Transaction in shares

51. Finally, under Article 13B(d)(5) of the
Sixth VAT Directive, Member States shall ex-
empt transactions in shares. The meaning of
‘transaction in shares’ has been interpreted in
three cases to date,* from which it is unclear
what the precise test to be employed in order
to discern whether a transaction amounts to
a transaction in shares is. First, in SDC, the
Court stated in relation to transactions in se-
curities that the acts should alter the legal and
financial situation as between the parties.?*
Subsequently, in CSC Financial Services
the Court held in relation to transactions in
shares, purportedly applying the test in SDC
by analogy, that a transaction had to be liable
to create, alter or extinguish the parties’ rights
and obligations in respect of securities.?" Fi-
nally, in AB SKF the Court, referring to both

29 — In Case C-29/08 AB SKF [2009] ECR 1-10413, case
C-235/00 CSC Financial Services [2001] ECR 1-10237, and
in SDC, cited in footnote 6.

30 — In SDC the Court analysed transactions concerning trans-
fers within the meaning of Article 13B(d)(5) of the Sixth
VAT Directive, and held that transactions in shares include
transactions on the market in marketable securities, and
that trade in securities involves acts which alter the legal
and financial situation as between the parties. See SDC,
paragraphs 72 to 73.

31 — CSC Financial Services, cited in footnote 29, paragraph 33.
Advocate General Colomer in that case clarified (at
point 29 of his Opinion) that this would occur when an
operation directly affects the legal relationship embodied
in the security, and is capable of having an impact on the
substance thereof. He listed as examples the issue, transfer,
endorsement, payment and redemption of the security.
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of those cases, stated that the sale of shares
changes the legal and financial position of
the parties to the transaction, and that it was
therefore capable of being covered by the ex-
emption in Article 13B(d)(5) of the Sixth VAT
Directive. *

52. In my view the test set out in CSC Finan-
cial Services is better adapted to reflecting the
commercial and economic reality of transac-
tions in shares because operations on the pri-
mary market are always potential in the sense
that shares are legally born only at the end of
the issue.

53. Following the test in CSC Financial Ser-
vices, the change does not have to occur in
fact, but the transaction must be liable to
change the relationship. Therefore, the fact
that SEB might be called on to acquire the
shares if they fail to be subscribed is sufficient
to pass this test and therefore to amount to
an exemption within the meaning of Arti-
cle 13B(d)(5) of the Sixth VAT Directive.

32 — Cited in footnote 29, paragraph 50.
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54. If the Court does not choose to apply
the test in CSC Financial Services and con-
siders that the transaction must change the
financial and legal relationship between the
parties, the main question becomes whether
there can be said to be such a change, even
though the bank might never have to acquire
the shares in fact.

55. In my view there is such a change because
the change to the legal and financial situa-
tion must be construed broadly as including
transactions which constitute sources of obli-
gations in the law.*

56. In the present case, a legal obligation is
placed on SEB the moment it provides the
underwriting guarantee service, that is, the
promise to acquire shares. This obligation
alters the legal position between the parties
since, if the situation arises and SEB refuses
to buy the shares, the company issuing the
shares will have a valid claim against it. It also
alters the financial situation between the par-
ties because SEB needs to ensure that it has
sufficient funds in order to buy the shares

33 — In that respect I agree with Advocate General Colomer’s
definition in CSC Financial Services, cited in footnote 29,
point 23.
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should the situation arise.** Therefore, SEB’s
situation is undoubtedly altered as a result of
the underwriting guarantee services that it is
providing to the issuing company.

57. Furthermore, from the point of view of
fiscal neutrality, it is advisable to view under-
writing guarantee services as transactions in
shares, like most Member States seem to do.
The same result, that is non-liability as to VAT,
can be achieved by using different means. A
company can raise capital through share dis-
posal in two ways: (i) by means of an issue of
shares targeted at the bank with the latter’s
commission taken into account in the agreed
subscription price, or (ii) (as in the present
case) by issuing shares on the market, with
a bank guaranteeing to acquire the shares in
case they are not all sold or subscribed. The
former of those situations will not be subject
to VAT, since it will be outside the scope of
the Sixth VAT Directive.* Treating these two
situations differently would be contrary to the
principle of fiscal neutrality, which the Sixth
VAT Directive aims to preserve. Therefore,
this is a further reason as to why the under-
writing guarantee services should be held
to be exempt under Article 13B(d)(5) of the
Sixth VAT Directive.

34 — See Annex I, paragraph 41 of Directive 2006/49, cited in
footnote 5.

35 — Case C-465/03 Kretztechnik [2005] ECR 1-4357. As Ireland
correctly pointed out, many if not most of the transactions
specified in Article 13B of the Sixth VAT Directive occur
beyond the scope of that directive, since they do not fulfil
the requirements of Article 2(1) of the Sixth VAT Directive.
They are therefore unaffected by being specified in Arti-
cle 13B of the Sixth VAT Directive.

58. SEB submitted that the present case is
analogous to the sale of put options on the
secondary market. In my view, however, that
is not the case since Article 3(1) of Regulation
1777/2005 * provides that

‘(the sale of an option, where such a sale is
a transaction within the scope of point (5)
of Article 13(B)(d) of Directive 77/388/EEC,
shall be a supply of services within the mean-
ing of Article 6(1) of that Directive. That
supply of services shall be distinct from the
underlying operations to which the services
relate’

Hence, the exemption of underwriting guar-
antee services cannot be based on their anal-
ogy with put options on shares because the
sale of put options are within the scope of the
Sixth VAT Directive, whereas sales of shares
are not.

59. As a result, the provision of an under-
writing guarantee amounts to a transaction
in shares and is therefore exempt from VAT
pursuant to Article 13B(d)(5) of the Sixth
VAT Directive.

36 — Council Regulation (EC) No 1777/2005 of 17 October 2005
laying down implementing measures for Directive 77/388/
EEC on the common system of value added tax (O] 2005
L 288, p. 1). This regulation is of course not applicable
ratione temporis in this case.
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IV — Conclusion

60. On the basis of these reasons I propose to the Court to answer as follows:

The exemption provided for in Article 13B(d)(5) of the Sixth Council Directive
77/388/EEC of 17 May 1977 on the harmonisation of the laws of the Member States
relating to turnover taxes — Common system of value added tax: uniform basis of
assessment is to be interpreted as including underwriting guarantee services which
involve a credit institution providing, for consideration, a guarantee to a company
about to issue shares, where under that guarantee the credit institution undertakes to
acquire any shares which are not subscribed within the period for share subscription.
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